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EXECUTIVE SUMMARY

Introduction

Under the Adoption Assistance and Child Welfare Act
of 1980 (P.L. 96-272), Congress outlined a case review
system which includes a review of the status of each child
in foster care by a court or administrative body at least
every six months and a dispositional hearing by a court or
cour t-appointed/approved body witnin 18 months of a child's
placement and periodically thereafter. The study of which
this volume is a part focuses on the dispositional hearing
requirement of the case review system and addresses three
major questions:

(1) What is the response of States to P.L. 96-272
with regard to dispositional hearings?

(2) How are dispositional hearings operating in the
States?

(3) what are the advantages, problems and issues
surrounding the implementation of the hearings?

Study Activities

This volume of the study presents the results of a
state statutory survey of the laws of all fifty states and
the District of Columbia which most closely resemble the
p.L. 96-272 dispositional hearing requirement. In addition,
it presents an analysis of a number of legal issues that

have arisen during the implementation of this provision.

Other volumes report cn two additional parts of the
study, a national exploratory telephone survey about the
hearings in fifty states and Washington, DC, and an in-depth
study of the eighteen month dispositional hearings in
Arizona, Louisiana, Montana, North Dakota, San Francisco
County (California), South Carolina, Virginia and
Washington, DC.




Problems in Interpretation of the Dispositional Hearing
Requirement

An analysis of the legislative history of the Act was
conducted in an attempt to determine answers to some
frequently asked interpretive problems raised by the P.L.
96-272 dispositional hearing requirement. That requirement
provides:

"[Wlith respect to each such child, procedural
safeguards will be applied, among other things, to
assure each child in foster care under the
supervision of the State of a dispositional hearing
to be held in a family or juvenile court or another
court (inclueding a tribal court) of competent
jurisdiction, or by an administrative body appointed
or approved by the court, no later than eighteen
months after the original placement (and periodically
thereafter during the continuation of foster care),
which hearing shall determine the future status of
the child (including, but not limited to, whether the
child should be returned to the parent, should be
continued 1in foster care for a specified period,
should be placed for adeption, or should (because of
the child's special needs or circumstances) be
continued in foster care on a Permanent or long-term
basis)." Social Security Act §475(5)(Cc); 42 u.s.c,
§675(5)(C) (Supp. V 1981).

Three primary purposes were found for the
dispositional hearing requirement: 1) to provide time
limited decision-making with respect to the future status,
or permanent home for each child in foster care; 2) to
protect the rights of the parents with respect to that
decision-making process; and 3) to ensure some measure of
external accountability for agency decisions and actions
regarding a future home for the child.

The major interpretive questions identified and
conclusions reached are as follows:

1. Who may conduct the dispositional hearing?

While it is clear that states may use courts or
court-appointed or approved bodies questions have arisen
whether states may use magistrates, referees, and the like.
Questions have also arisen about the relationship of the
court to the decision-making body.

The analysis concludes that the decision-making body
must have three characteristics: impartiality, the ability
to provide a hearing comporting with due process
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requirements, and the ability to provide an effective check
on agency decision-making by holding the agency
accountable. It concludes that referees, commissioners,
special masters Or magistrates employed by the courts will
generally have these characteristics. However, doubt is
expressed about the ability of some court—-appointed or
approved bodies to meet these requirements when they include
agency staff or are selected by the agency, when they lack
law-trained members able to provide due process proceedings,
and when they do not have authority to issue decisions
binding on the agency.

2. What procedural safeguards must be in place at
the dispositional hearing?

The analysis concludes that at least those "basic
components" of procedural due process which have Dbeen
:dentified in a series of Supreme Court decisions as
necessary when the government deprives a citizen of life,
liberty or property must be provided at dispositional
hearings. They include: 1) adequate notice of the basis
for the proceedings; 2) a neutral decision-maker; 3) an
opportunity to make an oral presentation to the
decision-maker; 4) an opportunity to present evidence or
witnesses to the decision-maker; 5) a chance to confront and
cross-examine evidence and witnesses used against the
individual; 6) the right to have an attorney present the
individual's case to the decision-maker; and 7) a decision
based on the record with a statement of the reasons for the
decision. Other elements which may be required in this
context include: the right to subpoena witness, the right
to pre-trial discovery and the right to a transcript.

In addition, the @analysis concludes that a true
"hearing" must be made available to the parties and not
merely a presentation of papers or agency views to the court
without an opportunity for the parents and the child or
child's representative to be present and present their
case.

3. what 1is meant when P.L. 96-272 says the
dispositional hearing "shall determine the
future status of the child?"

The most important aspect of this question is whether
the court or court-appointed body must actually make a
decision about the child's future at the time of this
hearing or whether the child may simply be continued in
indefinite foster care with a goal of some other placement
in the future? The analysis concludes that Congress
intended that a decision actually be made about the child's
future status at the dispositional hearing and that the

163




child not simply be continued in foster care following the
dispositional hearing even with a case plan goal. 1iIn other
words, this was to be a "fish or cut bait hearing" in which
a child would be returned home or after which termination
and adoption proceedings would commence unless a brief
(generally not to exceed six months) additional stay in
foster care was indicated in order to allow parents to
resume care of the chilg.

This question is a particularly important one because
the national telephone survey results (Volume I) indicated
that while judges believed the hearings resulted in a
"decision on what should be the permanent pPlan for the
child," this often meant, at best, ensuring that the agency
had a case plan goal at that time rather than choosing a
specific alternative for the child's future status which
would be put into place right away. The analysis of a
sample of individual case records in the eight study states
(Volume 1IV) also found that often there was not a decision
about the child's permanent future status at the hearing.
In forty-six percent of the cases in which there was sope
form of legal Proceeding resembling a dispositional hearing,
the child was simply continued in foster care for an
indefinite or specified period as a result of the hearing.
This was in addition to some thirteen percent of children
for whom permanent foster care was specifically chosen as
the plan of choice. These factual findings on
implementation reflect the importance of this interpretive
question.

4, What is the meaning of the pPermanent
alternatives to be considered at the
dispositional hearing? The analysis reaches the
following conclusions:

a. Continuation in foster care for a specified
period -- It appears Congress may have intended a limit of
six months on extending foster care beyond eighteen months,
unless it was possible to point to some very specific factor
justifying an extension beyond that point. Further, there
must be some reason to believe return home is a real
possibility before using this option.

b. Foster care on a permanent or long term
basis -- It appears Congress intended this option as a
choice of last resort, and one to be used only on the basis
of the child's special needs or circumstances. Further,
this term may mean a stable and specially protected
relationship with a single set of parents for the child's
entire minority - not long term continuvation in temporary
foster care in which frequent shifts in homes may be
expected.
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c. Legal guardianship -- This term is referred
to elsewhere in the Act as a permanent placement option. It
generally means an option similar to probate guardianship in
which the responsible adult(s) assume decision-making
authority for the <child free of agency authority or
intervention.

5. What is the meaning of the requirement that
dispositional hearings be held within eighteen
months and periodically thereafter?

The analysis concludes that the measuring date
for the deadline for the dispositional hearing must be the
date the child was removed from home, not the date of a
later court order, for example. Nothing prevents a state
from setting a hearing date earlier than eighteen months.
States may set the date for further hearings at the time
they choose.

6. Which children are covered by the dispositional
hearing requirement?

The analysis concludes that children voluntarily
placed in care by their parents must either receive
dispositional Thearings at eighteen months or not be
continued in voluntary care beyond that time. Providing
hearings for these children will almost surely require
legislation because in most states there 1is no court
jurisdiction over their cases and court jurisdiction can be
granted only by statute. Children whose parental rights
have been terminated or whose parents have surrendered
parental rights are also covered by the requirement until
the time of adoption placement. Once placed for adoption
pursuant to an interlocutory decree the requirement of
further dispositional hearings ceases. HHS regulations
suggest that no further dispositional hearings are required
for children in long-cerm foster care so long as the child
is in a home setting rather than an institution, there is
some additional protection to ensure permanence for the
arrangement such as a court order or written agreement with
the foster parents, and the court has sanctioned the
specific arrangements.

State Statutory Survey Results

An analysis was made of the state statutes of each of
the fifty states and the District of Columbia which most
closely resemble the P.L. 96-272 dispositional hearing
requirements. This analysis is not a measure of compliance
with the requirement, as in many states certain procedures
may be followed without a statutory requirement.
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Types of Statutory Provisions/Types of Decision

Required

It was found that most states have not enacted new
legislation tracking the P.L. 96-272 dispositional hearing
requirement. Instead, a large majority of states have
continued to use an existing statutory mechanism, perhaps
modifying it slightly. These statutory provisions fall
under the several broad categories described below. Only
the first category requires a decision on the future status
of the child from among stated alternatives at a specified
point in time. The large majority of states still do not
require by statute a decision on the child's future status
at a specified point in time.

1. Proceedings in which a Permanent future status
must be chosen for the child. Seventeen states'
statutes require the decision-maker to make a
selection at a specific point in time from among
permanent placement alternatives for the child,
at least one of which is a decision that
termination of parental rights should be
pursued. These statutes do not necessarily
require that continuation in foster care be only
for a specified period. Nor do they generally
specify a legal standard for ihe court to use in
choosing a permanent placement alternative for

the child.
2. Periodic djudicial proceedings with permanency
Planning focus. Eight states have statutes

requiring periodic foster care review which
specify permanency planning factors to be
considered by the court. They do not, however,
require that a decision be made on the permanent
future status of the child by a specified date.

3. Periodic judicial proceedings to "review" all
children under court jurisdiction. Eight states
have statutes requiring annual or other court
"review" of the cases of foster children under
court jurisdiction. These statutes do not
require a particular focus on  permanency
planning options for the child nor do they
require a decision on the child's permanent
future status if the child cannot return home.

4, Judicial proceedings to extend foster care
order; order expires at a specified point in
time unless action is taken to extend it. Seven
states have statutory provisions governing
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foster care orders issued at initial dispositioun
which provide that foster care orders expire at
a stated point unless extended by court order.
If nothing is done, the order expires and the
child must be returned home. However, for
children who are not able to return home these
statutes generally do not require the court to
consider and decide on a permanent future status
for the child.

5. Report only or report plus judicial discretion
to schedule a hearing. In seven states the
agency or review board is required by statute to
report to the court periodically on the status
of the child. No decision is required Dby the
court with respect to the child's future status
although in some of these states a hearing maybe
held at the court's discretion.

6. Judicial hearings on motion of a party. Seven
states have provisions for hearings on motion of
a party. These statutes generally do not

require the court to determine a permanent plan
for the child's future if the child cannot be
returned home.

7. Periodic review by review board or other
court-appointed or approved body. While more
states reported using such mechanisms, in only
two states was there a statutory provision for
such review which was the statutory provision
closest to the P.L. 96-272 dispositional Trearing
requirement. (Several states without any
statutory provision reported using such a
mechanism) .

8. No statutory proceeding. Only one state
completely lacked any statutory proceeding for
review by court or a court-appointed or approved
body.

Authority of the Court or Court-Appointed or Approved
Body to Order Permanency Planning Options

An analysis was done of state statutes to determine
how many of them gave the decision-maker (the court or
cour t—appointed or approved body) the specific authority to
order various permanency planning options. The wusual
sources of such authority are the review oOr dispositional
hearing statute itself or the statutory provision concerning
post-adjudication disposition. It was found that 1in




forty-four states the decision-maker is given authority to
order the child's return home; in thirty-eight states the
decision-maker may order the child continued in foster care
with no period specified; in eight the decision-maker is
authorized to order continuation in foster care for a
specified period: in twenty-four the decision-maker may
either order termination of parental rights or order
initiation of termination proceedings;: in seven states the
decision-—-maker may order initiation of guardianship
proceedings; in nine the decision-maker may order long-term
foster care; in twelve the decision-maker may order adoptive
Placement or efforts to find an adoptive home; and in
fifteen, the decision—-maker may order provision of
services,.

Many would argue that courts have inherent authcrity
to issue such orders. However, the findings about specific
statutory authority are of particular concern given the
finding elsewhere in the study (Volume I) that forty-eight
percent of judges surveyed believed they lacked authority to
order the agency to initiate termination proceedings, for
example. 1In addition, the fact that statutes do not mandate
that continuation in foster care be for a specified period
and, instead, permit a decision of continued foster care of
unspecified duration may be a ostrong contributory factor to
the number of children who are continued in temporary foster
care following these proceedings.

Procedural Safeguards

The survey of state statutes revealed a lack of
clarity in the law on the safeguards to be provided at
dispositiocnal hearings. There was frequent disagreement
noted between what was reported by judges in tne national
telephone survey to be mandated by law and what was found in
the statutes themselves. The expert reviewers also reported
frequent disagreements within many states about the
procedural protections that apply at these proceedings.

1. Hearing. Thirty~four states were found to have
statutes requiring a review or dispositional
"hearing"” or providing that an order could be
extended following a "hearing" or made the
requirement of a hearing clear from scheduling
and notice requirements. Some state statutes
provide only for "review" in a context which is
either ambiguous about whether a hearing 1is
required or suggest that it 1is not. Those
states which provide for a hearing on motion of
a party generally prxovide for a "true" hearing
in those cases in which a motion is filed.
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Notice. Statutes that require a hearing

typically require notice to parties. Many

statutes do not specify a time for providing
such notice or only specify “"reasonable"
notice. Notice ten to fifteen days in advance
of the hearing is the most frequent range for
those with a specified time for notice. Very
few state statutes require that parents Dbe
warned in the notice of the possible results of
the hearing, i.e., that the result could be
initiation of termination of parental rights
proceedings.

Parties. In thirty-one states parents are

explicitly given the right to notice Dby

statute. Older children are named as parties to
be notified ot proceedings in twenty-one
states. Sixteen states require by statute that
foster parents or present custodians be notified
of the proceedings. Some statutes allow courts
to notify "other interested parties.”

Reports to court/availability to

parents/aamissibility in evidence. Twenty-nine

states have a statutory requirement that some
form of report be filed with the court either in
conjunction with a review proceeding or
independently. These may be from the child
welfare agency or citizen's review board. Some
statutes require helpful detail on permanent
plans for the child. Only nine stites redquire
by statute that copies of these reports be
provided or made available to parents. Three
require by statute that reports be available to
older children and three, to the «child's
attorney or guardian ad litem. Several state
statutes provide that these reports are
admissibls into evidence.

Right to present and cross-examine
witnesses/rules of evidence. Only nineteen
states have statutory provisions insuring
parties the right to present witnesses at these
proceedings; twenty-nine provide a right to "be
heard" or to ‘"participate" in the hearing.
(Some states are in all three categories.)
These provisions are significant in insuring
that more than a paper review is made
available. Some ten states have specif :
statutory provisions on evidentiary rules which
apply in these proceedings.
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6. Counsel. Some forty-five states have some
statutory provisicn for appointment c¢f counsel
or a guardian ad litem, or both, for the child
in abuse/neglect proceedings and a majority,
some thirty-seven states, also provide for the
appointment of counsel for indigent parents at
some stages of the proceedings in at least some
circumstances. However, the expert reviewers
made it apparent that the state of the law 1is
very ambiguous about whether appointment of
counsel was required for review and
dispositional hearing proceedings or whether
counsel appointed for the trial was required to
continue to represent the parent or child at
review proceedings or whether the state had to
continue to pay counsel who chose to continue
representation to that point.

7. Record. Only thirteen scvates have a statutory

requirement that a verbatim record be made of

2view and dispositional hearing proceedings in

at least some circumstances; in two additional
states one could be kept "on request."

8. Written findings and order. Only eleven states
have statutory provisions requiring a written
order and findings following a review or
dispositional hearing.

9. Appeal. Seventeen states have statutes
specifying a right to appeal from a decision at
a review or dispositional hearing.

Coverage

Failing to mandate dispositional hearings for all
children in foster care is a major failing of many existing
foster care review laws. In some thirteen states all
children may not receive hearings because the statute
requires hearings only on motion of a party or 1in the
court's discretion or not at all. In addition, certain
categories of children are frequently excluded from
statutory coverage. Thirty-seven states are not required by
statute to conduct dispositional hearings for children
voluntarily placed in foster care by their parents. (Six of
these states 1limit time in voluntary foster placement by
statute, however. ) Only fourteen states have some
statutorily mandated procedure for these children. This is
of special concern because it generally takes a statutory
provision to confer authority on the courts to hear these
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cases because these children are not under court
jurisdiction.

Approximately seven states have provisions
specifically mandating coverage for children whose parental
rights have been terminated or whose parents have
voluntarily surrendered all parental rights to free the
child for adoption. The latter category of children are
also not under court jurisdiction in the absence of a
statute, and the former may have had their cases transferred
to other courts for termination of parental rights
proceedings.

Timing

Time frame for proceedings.

Where state statutes provided for some form of
periodic review or dispositional hearing by a court or
court-appointed or approved body for children who remain in
foster care, the time frames vary. In ten states the first
such hearing is held in six months; in fourteen states,
within one year; in nineteen states within eighteen months;
and in five states within two years. In nine states
hearings are available on motion. In four stestes paper
reviews are required by six months; in two, by one Year; ang
in one, by eighteen months. That is, reports are submitted
to the court or required to be considered by the court at
these times, but an actual hearing is not required.

In addition, it was found that in twenty-five states
the time for review and dispositional hearings is
calculated, under the statute, not from the date the child
was removed from home but from the date the court entered an
order of dispositior. in the abuse, neglect or dependency
case. This may result in extending the time of the hearings
well beyond the time the child has been in care for eighteen
months.

Subsequent hearings are required by statute at six
months in eleven states; at one Year in ten states; at
eighteen months in nine states; at two Yyears in one state:
and at three years in one state. Subsequent paper reviews
are required 1~ statute in two states, at six montns in one,
and one year in the other.

Responsibility for scheduling reviews

In some states the court or review board is reguired
to hold a hearing at a specific point in time. In others,
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the agency 1is required to initiate the proceeding Dby
petitioning for a review or an extension of the order by a
certain time.

Court-appointed or approved bodies

Nine states reported during the national telephone
survey (Volume I) that they used court-appointed or approved
bodies to hold the dispositional hearings required by P.L.
96-272. By the time this volume was written, one of these
nine states had passed new legislation establishing a court
proceeding. Five of them had no statutory provisiorn
establishing the proceedings reported in the telephone
survey. Three of the states did have statutory provisions
establishing these proceedings. Mone of these three
statutes specified the kind of procedural safeguards one
would expect or hope for in a court proceeding. In each,
the board or committee is directed by statute to permanency
Planning considerations for the child and must report to the
court its findings. Moreover, in none of these states is
the board's or comnittee's recommendation binding nor in any
of these three states is there a statutory requirement of a
decision on the child's future status at a specific point in
time.




1. INTRODUCTION

This report is the third of four volumes presenting
results of the Comparative Study of Case Review Systems
Phase II - Dispositional Hearings. The study focused on
implementation of the dispositional hearing requirement of
P.I,.. 96-272. The first volume presented the results of a 50
state telephone survey on the implementation of the
dispositional hearing requirement. It also presented an
introductory survey of the statutory requirement for foster
care review Dby agency administrative panels, citizens'

review boards ard cousrts.

Volumes II and IV presented the results of site
vigsits to eight selected states to examine in detail their
implementation of the dispositional hearing requirement.
Volume II contains a case study of implementation in each of
the eight states. Volume IV Ccontains an analysis of a
survey of judges, lawyers and sccial workers in those eight
states It also contains the results of abstraction of 450

case records of children having had hearings.

The present volume, Volume III, contains the
results of an analysis of legal issues which have been
presented as states have sought to implement the
dispositional hearing requirement. 1t also contaius the
results of a detailed survey of the statutory provisions for
each state and the District of Columbia which most closely
regemble the dispositional hearing regquirement of P.L.
96-272.

The remainder of the introduction is divided into
two sections: (1) study background and related studies and

(2) study methodology for the state statutory survey and

legal analysis.




1.1 Study Background and Related Studies

Under the Adoption Assistance and Child Welfare Act
of 1980 (P.L. 96-272), Congress outlined a case review
system intended to help assure that child welfare agencies
do not lose track of children under their care, that
parental and child rights are protected, that agencies
periodically report upon the progress made in implementing
case plans, that agencies direct their actions toward a
permanent plan for every child in placement and that a
decision be made on the child's future status in a timely

fashion. This case review system includes three components :

o A case plan designed to achieve placement in the
least restrictive (most family-like) setting.

o A semi-annual review by a court or administrative
body which focuses on the continuing need for
placement, compliance with the case plan, the

progress made toward alleviating the need for
pPlacement and projects a date by which the child
may be returned to the home or placed for adoption
or legal guardianship.

o Procedural safeguards including a dispositional
hearing conducted by a court, or an administrative
body appointed or approved by the court, within 18
months of the child's placement and periodically
thereafter to determine the future placement status
of the child.

The case review requirements are discussed more
fully in the introduction to the Legal Issues Chapter,
Chapter 2. This was not the first time review requirements
have accompanied federal funding legislation. Section 408
of the Social Security Act called for review of case plans
for children under the AFDC-Foster Care Program and past
regulations for the IV-B program required case plans which
were to be reviewed periodically. However, P.L. 96-272 was

the first time that dispositional hearings were required for
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additional funding under Title IV-B and wunder certain

circumstances under Title IV-E.

1.1.1 The Spread of Judicial Review in the 1970's and
1980's

While P.L. 96-272 was the first federal legislation
to require that dispositional hearings to determine the
future status of foster children be held by a court or
court-appointed or approved body as a condition of receiving
maximum federal funding, the earlier judicial review concept
was not new to the states. While these reviews increasingly
focused on long-term plans for foster children, they often
did not require a decision on the child's permanent future
status. Studies conducted in the 1970's illustrate the

spread of foster care judicial review throughout the 1970's.

One of the first places to utilize periodic court
review of foster care cases in the early 1970's was New York
State. In 1971 the New York Social Services Law was amended
to require that agencies charged with the responsibility of
managing foster care cases periodically file a petition in
the Family Court to review the status of any child
voluntarily placed in foster care and remaining in such care
for 24 months or longer. The 1971 provisions have since
heen expanded, so that today, all children who remain in
care for 18 months must be reviewed by the Family Court if

the placement is to continue beyond the eighteenth month.

In 1972, the Kent County, Michigan, Juvenile Court
established a model case review system in which judicial
reviews were held annually. The results of this wmodel
project led to the passage of a National Council of Juvenile
and Family Court Judges resolution in 1973 which encouraged

courts to "act early and decisively on the disposition of

children in placement."




In 1976, Claburn, Magura and Resnick conducted a
survey of all states to determine the extent and types of
foster care review operating within the country. They
obtained results from 47 states and the District of Columbia

and Puerto Rico.

They found that seventy-five percent of the 16
states having court reviews (full or 1limited) had been
established since 1970 and 79 percent of the agency
administrative reviews had been developed since 1974. In
contrast 70 percent of the supervisory reviews had been
created before 1970. At that time (1976) the study found 17
states with no reported court or agency periodic review.
The study also found that court review and full agency
review seemed to have developed as functional alternatives
to each other, since there were no states with both full
agency review and full court review. Claburn, Magura,
Resnick, Periodic Review of Foster Care: A Brief National
Assessment, 55 Child Welfare 395 (1376). By 1978, when the

Children's Detense Fund conducted a similar stv3dy, they

found that twenty-one states had legally mandat: ]l court
review. J. Knitzer, M.L. Allen and B. McGowan, Children
Without Homes (1978).

Between 1978 and 1980 there was a further increase
in the number of states utilizing some form of periodic
judicial review. The Phase I study of case review systems
found that when state representatives were asked in 1980
"whether judicial review of the cases of children in foster
care is mandated in state statute and/or required by agency
policy” only 15 states responded negatively. By 1982 this
number was reduced even further as state agencies began to
t1y to meet the P.L. 96-272 requirements. JWK International

Corporation, Comparative Study of State Case Review Systems,
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Task IV Report, 1982 Classification 9-12. These results

indicate that some form of limited judicial review of foster
care placement had berome operative in most states Dby 1980.
It is important to note that judicial review cannot be
equated with holding the full dispositional hearings
required by P.L. 96-272 fcr maximum funding. In some states
the agency was required to file a report on a periodic basis

but no actual court review hearings were mandated.

1.1.2 Results of the Westat/ABA National Telephone Survey

In the Spring of 1983 the 50 state telephone survey
was conducted (see Volume I). This study differed from
previous studies of judicial review because it was focused
specifically on dispositional hearings as required by P.L.
96-272. This survey found that by 1983 all states but five
indicated they had a formal policy or law on holding court
hearings by the eighteenth month in care. The other five
were in the process of developing such policy. However, at
the time of the survey only sixty-six percent of states
indicated they both had such a policy or law and that
implementation had occurred for at least 80 percent of the

children in the state.

Seventy-five percent of states indicated they had

changed law or policy in some respect to meet P.L. 96-272
hearing requirements. At that time thirty-one states had
legislation requiring some form of court review within 18
months. Since the study was conducted at least three more
have passed legislation. Administrators and judges
expressed considerable  support for the hearings and

expectations of positive impact.
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1.1.3 Studies of the Impact of Judicial Foster Care Review

Studies attempting to assess the impact of judicial
review of foster care are limited by the occurrence during
the same period of related events within the field of child
welfare. The most frequently used outcome measures have
been indicators such as length of time in care, number of
children either freed for adoption or returned home, and the
presence of clearly defined permanent placement goals in the
case plans developed by the agency. These indicators have
also been influenced in the last ten years by other related
factors such as the increased permanency planning training
and orientation of child welfare workers, increased use of
adoption subsidy, the decline in number of adoptable
infants, making hard to place children more adoptable, and
agency budget cuts, all of which have significantly
contributed to a decline nationwide in the length of time in
care and the number of children in foster care. A few
studies have attempted, however, to assess the impact of

court retiew directly.

In a carefully designed study, Festinger researched
the effects of the New York court review process on 235
cases of wvoluntary placement children in care. She
concluded that judicial intervention had a favorable effect
on case planning and that the review speeded the movement of

children out of foster care. Festinger, The Impact of the

New York Court Review of Children in Foster Care: A
Follow-up Report, 55 Child Welfare 515 (1976).

In particular she found that the court review
process had an immediate impact on an agency's development
of case plan goals for children in foster care. Among her

findings were:




o There was a steady decline in the number of cases
having a goal of continued foster care or unclear
goals (the total decreased from 71 to about 29
percent of cases);

o There was an increase in the number of cases having
a case plan goal of discharge from foster care
(from 14 to 26 percent): and

o There was an increase in the number of cases having
a goal of adoption (from 15 to 46 percent).
The study also showed that 3iin the cases of the
children studied, judicial reviews increcased the likelihood
of actually achieving permanent placements for children who

had been in care for more than 18 months.

The findings of the National Council of Juvenile
and Family Court Judges Children 1in Placement Project
similarly found that periodic judicial reviews of children
in foster care was associated with an increased number of
children returned home, an increased filing of adoption
petitions and petitions to legally free children for
adoption, and increases 1in the separation of children and
parents from agency supervision. Davidson, Periodic

Judicial Review of Children in Foster Care: Issues Related

to Effective Implementation, 32 Juv. Fam. C. J. 61 (May
1981).

l1.1.4 Summary and Implications for the Current Research

This review of the status of the states and of the
related literature suggested the following factors important

in developing this study:

e The period between 1970 and 1980 had already seen a
development of a variety of external mechanisms to
monitor and review placement of children in foster
care. By 1980, in a majority of states this
involved some form of 3judicial periodic review.
However, judicial review did not necessarily mean

-




overall

that actual hearings were held nor that decisions
on a child's permanent future status were actually
being made when a hearing was held.

Several states were also already utilizing other
external review mechanisms such as citizen review
boards and a majority of states had administrative
review on a periodic basis. It was found that to a
certain extent states having Thighly developed
administrative or citizen review made less use of
judicial review (Claburn, Magura, Resnick, 1976).

The early assessment literature cited here supports
the belief that external review of foster care
cases has had a favorable impact on management
progress and outcome of cases. However, the
occurrence of simultaneous change in related areas
(not usually controlled for in the studies) makes
it difficult to assess the impact of foster care
review considered in isolation from other related
factors.

Study Methodology

This section describes the methodology for the

study with special focus on the state statutory

survey and legal analysis components (See Volume I for
National Study Methodology).

The overall study was conducted to address three

major questions:

(1) what is the response of states to the
provisions for dispositional hearings by a
court or court-appointed or approved body as
required by P.L. 96-272?

(2) How are dispositional hearings operating in

the states?

(3) wWhat are the advantages, problems and issues

surrounding implementation of the hearings?
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The aim of the study was to provide information
useful to state agencies and courts on how the hearings are
functioning. On a limited basis, primarily through analysis
of hearing decisions, the issue of case outcomes is also

addressed.

1.2.1 The Study Context

Any attempt to describe the functioning of the
hearings within the states must take irto account that the
hearings occur within several related subsystems. The two
state systems most involved are the state foster care system
and the judicial system. The dispositional Thearing
provision is unique among the components of P.L. 96-272
because while the law is addressed to state agencies (by
making certain funds available to them) the dispositional
hearing requirement must ultimately be implemented by the

judicial system.

1.2.2 The Study Parts

To address the study questions, a two-part study
was conducted to obtain a national overview of the hearings
in fifty states and Washington, D.C. (reported in Volumes I
and III). An in-depth study was also done of the hearings
as conducted in eight selected states (reported in Volumes
II and IV). A special feature of both parts of the study
was collection of parallel information and opinions from

both the court and agency perspective.

1.2.3 The Legal Analysis

During the course of planning and conducting the

national telephone survey, the in-depth site visits and the
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state statutory survey a number of legal questions about the
dispositional hearing requirement of P.L. 96-272 were
identified. For example, there were questions about exactly
who could conduct the hearing, the nature of the decision
which is required and which children must be covered. In an
attempt to answer these questions an analysis was made of
the various legal issues and of the legislative history of
the dispositional hearing requirement. That analysis 1is

presented in Chapter 2, Legal Issues.

1.2.4 The State Statutory Survey

A survey was conducted in February 1983 of state
statutes governing dispositional hearings and periodic case
review. Both topics were covered because there is often no
distinction made between the two in state statutes. The
overview summary was published in Volume II of this study irn
a chart entitled "Case Review Requirements of State
Statutes.”

Thereafter, the statutory provision of each state
which most closely resembles the P.L. 96-272 dispositiona:
hearing provision was selected for further analysis. A
summary of the statutory provision was prepared for each
state. The summary for each state's statutory provisions
was sent to an expert reviewer for that state. A list of
the expert reviewers, who generously donated their time,
appears in the Acknowledgements. Those state-by-state
summaries appear in Appendix A, Summary of State Statutory
Provisions Closest to P.L. 96-272 Dispositional Hearing

Requirements.

An examination was then made of these statutory

provisions as summarized for each state in order to obtain

answers to a number of questions:




What procedure is used by the state whith is
clcsest to the P.L. 96-272 dispositional

hearing requirements?
What children are covered by that procedure?

What procedural protec:ions are provided by
statute with respect to that proceeding?

i.e.:

-= must a hearing be helg?

-= who are parties and may participate?

-- what form of notice is required?

-- is a report required to be filed?
who must be furnished a copy? is it
admissible in evidence?

-— what are the provisions with respect
to witnesses? may they be subpoe-
naed, presented, cross examined?

-— must a record be made of the
proceedings?

—-= are written findings and an order
required?

- may the order be appealed?

-— must counsel be appointed for the
child? the parents?

Who schedules these proceedings and what time

frame is specified by statute?

what decision is the court or court-appointed
body required to make at this proceeding?
What 1is the statutory standard for this

decision?
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6. What authority does the court or
court-approved or appointed body have with
respect to issuing a binding decision? May it:

- order that the <c¢hild be returned
home?

—-- order that the child be continued in
foster care for a specified period?

-- order that services be provided to
the child or family?

-- order that the child be placed in

long term foster care or that

guardianship proceedings be
initiated?
-- order that a petition for

termination of parental rights be
fileadz

The results of this analysis of the laws of all
fifty states and the District of Columbia are reported in

Chapter 3, State Statutory Survey Results.
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2. DISPOSITIONAL HEARINGS
LEGAL ISSUES

2.1 Introduction

Public Law 96-272 requires states which choose to
participate in certain aspects of the federally funded
foster care and child welfare services programs to
establish a "case review" system covering every child in
state supervised foster care. In full, the case review
system consists of the following elements:

1) A case plan for each child:

2) A review every six months of to determine progress
in accomplishing the plan and to establish a date
for achieving a permanent placement for the child
such as return home or adoption:

3) A dispositional hearing for each child by a court
or court-appointed or approved body to determine
the child's future status no later than eighteen
months after the child enters care; and

4) Procedural safeguards to protect parental rights
when the child is removed from home, when the
child's placement is changed and when visitation

privileges are changed.

Social Security Act §475 (1), (5), 42 uU.s.c. §&675 (1), (5)
(Supp. V 1981).

This study is focused cn the third of these

requirements, the dispositional hearing requirement.

All states which participate in the federal foster

care program must provide the first two elements of the

case review system - the case plan and the six month review




of foster care status - for all children who receive foster
care funding under the federal progzanm. Social Security
Act §471 (a), (16), 42 U.s.C. §671 (a)(16) (Supp. V 1981j.
The third and fourth elements, the dispositional hearing
and other "“procedural safeguards,"” are required of states

in three circumstances:

(1) When a state seeks additional funds for child
welfare services. Social Security Act §427 (a)
(2) (B), 475 (5), 427 (b):; 42 U.s.C. §§627 (a) (2)
(B), 675 (5), 627 (b) (Supp. V 1981);

(2) When a state wishes to claim federal reimbursement
for the cost of providing care to children
voluntarily placed in foster care by their
parents, Public Law 96-272 §102, amending Social
Security Act §472, §§427 (b), 427 (a), 475 (5); 42
u.s.c. §§672, 627 (a), (b), 675 (5) (Supp. V
1981): and

(3) When a state wishes to transfer unneeded foster
care funds from title IV-E to use on Title IV-B
child welfare services (such as preventive
services programs, etc.) Social Security Act
§8474 (c), 427, 475 (5), 42 U.S.C. §§674 (c), 627,
675 (5) (Supp. V 1981).

For a further discussion, see Aller, Golubock & Olson, é
Guide to_ the Adoption Assistance and Child Welfare Act of
1980 in Foster Children i the Courts (M. Hardin ed. 1983).

At the present time a substantial majority of
states have claimed additional funding for the c¢hild

welfare services pursuant to Title IV-B of the Social
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Security Act by certifying that they are in compliance with

all of the elements required by that program including the
dispositional hearing and other procedural safeguard
requirements. For these states, as well as those claiming
reimbursement for the cost of vcluntary foster placements
or transferring unused foster care funding, the
dispositional hearings provided in P.L. 96-272 are a

required component of their foster care program.

2.1.1 What are the components of the case review system?

The statutory provisions which establish the four
components of the full case review are set forth as follows

in the law:

1) Case plans - "[Tlhe term 'case plan' means a

written document which includes at 1least the
following: a description of the type of home or
institution in which the child is to be placed,
including a discussion of the appropriateness of
the placement and how the agency which is
responsible for the child plans to carry out the
judicial determination made with respect to the
child in accordance with section 472 (a) (1): and
a plan for assuring that the child receives proper
care and that services are provided to the
parents, child, and foster parents 1in order to
improve the conditions in the parents' home,
facilitate return of the child to his own home or
the permanent placement of the child, and address
the needs of the child while in foster care,
including a discussion of the appropriateness of
the services that have been provided to the child
under the plan. Social Security Act §475 (1), 42
U.s.c. §675 (1) (Supp. V 1981).
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2)

"(A) [The case review system must assure that]
each child has a case plan designed to achieve
pPlacement in the least restrictive (most family
like) setting available and in close proximity to
the parents' Thome, consistent with the best
interest and special needs of the child.”" Social
Security Act §475 (5) (A):; 42 U.s.C. §675 (5)
().

According to the HHS regulations, this plan must
be a written document and must be established no
later than 60 days after the child enters foster
care. U.S.C.F.R. §1356.21 (4) (1), (2).

Six month reviews - "[The case review syctem must

assure that] the status of each child is reviewed
periodically but no less frequently than ornce
every six months by either a court or by
administrative review (as defined in paragraph (6)
in order to determine the continuing necessity for
and appropriateness of the pPlacement, the extent
of compliance with the case plan, and the extent
of progress which has been made toward alleviating
or mitigating the causes necessitating placement
in foster care, and to project a 1likely date by
which the c¢hild may be returned to the home or
placed for adcption or legal guardianship".

"The term 'administrative review' means a review
open to the participation of the parents of the
child, conducted by a panel of appropriate persons
at least one of whom is not responsible for the

case management of, or the delivery of services
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to, either the child or the parents who are the subject of
the review. Social Security Act §475 (5) (B), 6; 42 U.S.C.
§675 (5) (B), 5 (Supp. V 1981).

3)

4)

Dispositional hearings - "[W]ith respect to each

such child, procedural safeguards will be applied,
among other things, to assure each child in foster
care under the supervision of the State of a
dispositional hearing to be held in a family or
juvenile court or another court (including a
tribal court) of competent jurisdiction, or by an
administrative body appointed or approved by the
court, no later than eighteen months after the
original placement (and periodically thereafter
during the continuation of foster care), which
hearing shall determine the future status of the
child (including, but not limited to, whether the
child should be returnea to the parent, should be
continued in foster ca.e for a specified period,
should be placed for adoption, or should (because
of the child's special needs or circumstances) be
continued in foster care on a permanent Or
long-term basis)." Social Security Act §475 (5)
(C); 42 U.s.Cc. §675 (5) (C) (Supp. V 1981).

Procedural safeguards regarding removal,

visitation, changes of placement - "[PJrocedural

safeguards shall alsc be applied with respect to
parental rights pertaining to the removal of the
child from the home of his parents, to a change in
the chila's placement and to any determination
affecting visitation privileges of parents."
Social Security Act 475 (5)(c): 42 U.s.C. 675 (5)
(c) (Supp. V 1981).




R

As described earlier, this study focuses on the
dispositional hearing requirement. A previous study, the
JWK Study, studied implementation of the siXx month review

requirement.

2.1.2 Purposes of the dispositional hearing requirement

The legislative history of P.L. 96-272 suggests
that there were three primary purposes for the
dispositional hearing requirement: 1) to provide time
limited decision-making with respect to the future status,
or permanent home, for each child in foster care; 2) to
protect the rights of parents with respect to that
decision-making process and 3) to ensure some measure of
external accountability for agency decisions and actions

regarding a future home for the child.

The structure of the entire case review system
suggests a concern for time limited decision-making with
respect to the child's future. The case plan, to be
established at the outset of the case, must, among other
things, describe the services to be provided to improve
conditions in the parent's home and to facilitate return or
to facilitate another permanent placement for the child.
Every six months the status of the child must be reviewed
to determine progress on and compliance with the case plan
and "to project a likely date by which the child may be
returned to the home or placed for adoption or legal
guardianship." In order to do the latter it would be
necessary to establish a case plan goal and determine a
date by which it could be accomplished. Finally, the
dispositional hearing, which must be held before the child
has been in care eighteen months, must actually “determine
the future status of the child."
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After noting the problem of children becoming
"lost" in foster care, and the inefficiency of annual
judicial reviews which did not focus on the child's future
placement, Senator Cranston, one of the Senate sponsors of
P.L. 96-272, stated:

"This provision requiring a dispositional hearing after
a child has been in foster care for a specific period
of time should assist States in making the difficult,
but ecritical, decisions regarding a foster child's

long-term placement."

125 Cong. Rec. 29942 (October 29, 1979) (statement of

Senator Cranston).

A number of elements of the legislation indicate
congressional concern with providing protections for the
rights of parents with respect to decision-making in each
child's case. Parents are assured the right to participate
in the six month reviews:; a neutral third party is required
to help assure the objectivity of the reviews. Similarly,
by requiring that dispositional hearings be held before a
court or court-appointed or approved body it would again
appear that Congress intended to assure an impartial
decision-maker and procedural fairness to the parties.
Additional procedural safeguards were required to Dbe
provided to protect the interests of parents on gquestions
of removal of the child from home and changes of placement
or visitation. Again, gquoting Senator Cranston, regarding
the procedural safeguards of dispositional hearings and

other procedural safeguards:




o

“"[TIhese minimal due pProcess requirements - leaving to
the discretion of the states the precise mechanisms for
protecting the rights of persons in the foster care
system - are ciearly Necessary to ensure that each
person be treated with the fairness and procedural
safeguards essential to the operation of a fair and

equitable system."

Ibid.

Finally, the legislative history indicates

congressional concern with ensuring agency accountability:

“These specific requirements [including case plans, six
month reviews and dispositional hearings], focused upon
adequate planning and review of the placement of
individual children are aimed at eliminating the
all-too-common practice of agencies placing children in

foster care and then forgetting about them."

126 Cong. Rec. 14767 (June 13, 1980) (Statement of Senator

Cranston).

Congress had also received reports of agencies'

failure to conduct reviews of the cases of children in

foster care which were required under previous federal

law. See General Accounting Ofrice, Children in Foster

Care Institutions: Steps Government Can Take To Improve

Their Care 9-10 (1979);: General Accounting Office, More Can
Be Learned and Done About the Well-Being of Children 6~7
(1976).
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2.2 Legal issues

As states have sought to implement P.L. 96-272 a
number of legal 1issues have arisen with respect to its
interpretation. In this section of the report we will
2xplore some of those issues. The reader should refer to
the state statute summaries in Appendix A for citations to

the various statutory provisions which we discuss.

2.2.1. who may conduct the dispositional heariug?

p.L. 96-272 provides that the dispositional hearing
must be held:

"in a family or Jjuvenile court or another court
(including a tribal court) of competent jurisdiction,
or by an administrative body appointed or approved Dby

the court."”

Questions have arisen about what this provision
means. For example, many states routinely use magistrates,
referees, or hearing commissioners to hear juvenile cases.
Is it acceptable for these hearing officers to conduct the
dispositional hearing required under P.L. 96-272? 1In other
states gquestions have arisen whether use of citizen's
review boards, agency administrative reviews, or other

forms of review approved by the court are acceptable.

It is apparent that the Congress gave the states
considerable discretion in deciding on the precise form
that would be used for holding dispositional he. rings.
However, the legislative history of the provision also
suggests several specific concerns of Congress in
datermining who the decision-maker or decision-making body
should be.

46
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First, it appears that Congress was concerned that
the decision-maker or decision-making body be capable of
providing a hearing comporting with full due process
requirements. Congress used the term "hearing" to describe
the dispositional Proceeding rather than "review" or some
other term. This suggests a certain degree of formality
such as notice and opportunity to present witnesses. (See
discussion of the meaning of the term "hearing" in section
2.2.2, below.) The use of the term "procedural safeguards"
suggests the same. (See discussion of these procedural
safeguards in section 2.2.2, below.) The 1legislative
history also suggests a specific concern that these
proceedings comport with due process regquirements. See
Statement of Senator Cranston, second paragraph, Section
2,2.2 below.

This statement includes a discussion of specific
due process protections such as notice, the right tc be
heard, a possible right to counsel in some cases, and
notice of any determination of rights. A determination of
the child's future status is certainly a serious issue and
therefore would require a hearing body able to provide more

protections and formality.

The quotation referred to also suggests a second
consideration - that the decision-maker be impartial.
Impartiality of the decision-maker is one of the essential
elements of procedural due process. See discussion in J.
Nowak, Constitutional Law 558-59 (1983).

The fact that Congress required that this hearing
be conducted by a court or court-appointed or approved body

also suggests a greater concern for impartiality than in
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the administrative review panels required at six month
reviews. In that case only one neutral person is required
on a panel, which otherwise may consist of persons directly

responsible for the case.

Finally, the hearing body should be able to hold
the agency accountable for its actions and to issue a
decision on the child's future status for the agency to
follow. Congress's concern with accountability is
described in the introduction, above. The need for the
hearing body to be able to issue binding decisions if there
is to be a true "determination" of the child's future

status is discussed in section 2.2.3, below.

Together, these elements indicate that in
analyzing whether a particular body is a suitable one for
holding dispositional hearings the following gquestions must

be asked:

(1) Is the decision-maker or decision-making body
capable of providing a hearing comporting with due
process requirements?

(2) 1Is the decision-maker impartial?

(3) Is the decision-maker able to provide an effective
check on agency decision-making and to hold the

agency accountable?

Quasi-judicial officers, such as referees,
commissioners, magistrates, or hearing officers are
employed in many juvenile courts. Typically they follow
the same procedures as do judges. Such an arrangenment

would appear to meet P.L. 96-272 requirements so long as
the gquasi-judicial officers employed are law trained and

therefore able to insure that proceedings are conducted in
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accordance with due process standards. Notice requirements
apply to proceedings before then. Usually, a hearing de
novo (new hearing) must be held by a judge if the parties
request it or, alternately, a judge must approve the
recommended order of the referee or commissioner. The
hearing officer is impartial, assuming a particular court
does not hire an individual with a personal conflict of
interest (say an attorney also employved by the social
service agency to prosecute cases). I also provides an
external check on agrncy decision-making to the same extent

the court is given sufficient authority.

More questions arise with respect to
court-appointed or approved administrative bodies. Must
they be under court supervision? May the administrative
body be appointed by the agency and only "approved" by the
court? May it be appointed by the agency and consist of

agency staff?

First, it should be noted that any administrative
body should be capable of providing a due process hearing.
This generally requires +hat the person conducting the
hearing be law trained. This is necessary 10 insure that
proper evidence is taken and that a decision is made on the
basis of the record at the hearing. Further, any
decision-maker should operate under a sget of rules
specifying the applicable procedures. Most citizen review
boards, while they may be perfectly appropriate for six
month reviews required by P.L, 96-272, do not have the
ability to provide this type of due process procedure. See
Musewicz, The Failure of Foster Care: Federal Statutory
Reform and the Child's Right to Permanence, 54 S, Cal. L.

Rev. 633 (198l). Therefore, the role of current review
boards could be limited to filing a court report with the
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court to be considered, along with other evidence, at the
dispositional hearing held by the court. It would be
possible, however, to establish a review Ltoard capable of
providing due process safeguards. An additional difficulty
with using present-day review bcards is that they generally
have authority only to make a recommendation on the child's
future status, not to Gecide it. Review boards 4o have the

advantage of consisting of impartial members.

It also appears that Congress intended that the
dispositional hearing be conducted outside the agency and
outside of agency con:rol, thus arguing against the
possible use here of agency review panels. Two different
types of oversight were provided for by P.L. 96-272, the
six months reviews of progress on the c¢ase and a
determination of the child's future status by eighteen
months of placement. The statute specifically provides
that the six month reviews may be conducted by the agency
and that the review group could include a worker or
supervisor although it must also include a neutral party.
However, no such arrangement wes specifically authorized by
Congress for the dispositional hearing. Instead, that
section refers to a hearing held by a court or
cour t—-appointed or approved body. In addition, as
discussed in the introduction, Congress was well aware of
the need for external accountability for agency actions.
For these reasons, it appears that Congress intended that
the dispositional hearings be conducted by administrative
bodies external to the agency even though an agency hearing
procedure could be established providing due process
safeguards and a technically impartial, law trained
decision-maker such as an administrative law Jjudge.
Certainly, it would appear that foster care caseworkers and

supervisors would not meet the level of personal
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impartiality required by general due process standards
whether they served as part of an agency or an externa

administrative body.

2.2.2, What procedural safeguards must be in place at the

dispositional hearing?

P.L. 96-272 provides:

“[Plrocedural safeguards vill be applied to assure each

child in foster care . . . a dispositional hearing to
be held in a family or juvenile court . . . or by an
administrative body appointed or approved by court . .

which hearing shall determine the future status of
the child . . . ." [emphasis added.]

A number of questions have arisen about the due
process aspects of these proceedings. Exactly what
safeguards must be in place at tlis hearing? What does it
mean to require a "hearing?" Is a "paper review" at which
the court is only required to review reports submitted by
the child welfare agency a sufficient hearing under P.L.
96-272? An ex parte proceeding attended only by the judge
and agency social worker or agency attorney? A meeting
attended by parents at which the child's future is
discussed? A decision on consent order with no formal
"hearing", based on stipulations of all the parties? Does

it matter whether they were represented by counsel or not?

Senator Cranston described his concept of the
procedural safeguards which were required in the
dispositional hearings and with respect to removal of a

child from home and changes in visitation and pPlacement:




"The legislation does not specify the precise mechanism
or the specific procedures which a State must follow in
establishing due process protections. The procedures,
must, however, embody the basic components of due
process--providing parents and other interested parties
with notice of proceedings, the nature of the
proceedings, and the possible consequences. The
parties must be provided an opportunity to be heard.
Where necessary, counsel must be provided. For
example, the U.S. Court of Appeals for the Ninth
Circuit has held that the due process clause of the
Constitution requires that States must provide counsel
for indigent parents in proceedings in which parents
cannot properly present their case without counsel and
where the parents face a substantial possibility of
loss ¢f custody of child or a prolonged separation from
the child (Cleaver v. Wilcox, 499 P 24 940, 9th Cir.
1974).

“The parties should also receive timely notice as to
any determination of their rights and an indication of
the basis for the decision. Such proceedings need not,
in every case, be a full judicial hearing, but should
be presided over by an impartial and disinterested
person, and comport with the general notion of due
process proceedings. Obviously, the more serious the
nature of the rights affected the more formal the

proceedings must become."

125 Rec. 11708 (August 3, 1279) (statement of Senator

Cranston).

The "basic components” of due process mentioned

above are at least the elements of due process established




as essential through decisions of the Supreme Court. One

legal commentator summarized these elements as follows:

[OJne should note the different elements of the
adversary process which may be required as part of the
"due process" which must be afforded to an individual
when the government deprives him of 1life, liberty or

property. The essential elements are: (1) adequate

notice of the charges or basis for government action;
(2) a neutral decision-maker:; (3) an opportunity to
make an oral presentation to the decision-maker; (4) an
opportunity to present evidence or witnesses to the
decision-maker:; (5) a chance to confront and
Cross—examine witnesses or evidence to be used against
the individual; (6) the right to have an attorney
present the individual's case to the decision-maker;
(7) a decision based on the record with a statement of
reasons for the decision. Additionally, there are six
other procedural safeguards which tend to appear only
in connection with criminal trials or formal judicial

process of some type. Those are: (1) the right to

compulsory process of witness; (2) a right to pretrial
discovery of evidence; (3) a public hearing; (4) a
transcript of the proceedings; (5) a jury trial: (6) a
burden of proof on the government greater than a
preponderance of the evidence standard. There will
also be a question concerning the burden of proof which
either the individual or the government must bear.
Additionally, there will ©be a question of one
individual's right to appeal from an adverse decision
by the initial decision-maker. To date the Supreme

Court has never found a right to appeal as inherent in

the right to due process cof law. [emphasis added]




J. Nowak, Constitutional Law 556-57 (1983). See also K.

Davis, Administrative Law of the Seventies, Chapters 6 and

7 (1976) (Single volume supplementary treatise).

It is reasonable to conclude that the Congress by
its use of the term “"hearing" and its requirement of
procedural safeguards intended states to provide at least
the several "essential elements" of procedural due process
specified above which have been identified in a number of
cases and to provide more than the essential elements where

particularly important rights are at stake.

In addition to the fact that a particular
procedural safeguard may be mandated because Congress
intended to require them in passing P.L. 96-272, they may
also be constitutionally required. A long line of cases
have recognized the fundamental right to a family integrity
and freedom from government intrusion in decision-making
regarding child-rearing and family matters See, e.9..
Meyer v. Nebraska, 262 U.S. 390 (1923); Prince V.
Massachusetts, 321 U.S. 158 (1944); Wisconsin v. Yoder, 406

U.S. 205 {(1972). More recently, a series of cases have
recognized the right to procedural due process at the time
of state intervention in the family in the child welfare

context. See Stanley v. Illinois, 405 U.S. 645 (1971);:

Smith v. Organization of Foster Families for Equality and

Reform, 431 U.S. 816 (1977): Santosky v. Kramer, 445 U.S.

745 (1982); and Lassiter v. State Dep't of Social Services,
452 U.S. 18 (1981). These cases establish that the legal

interest in the family relationship is a fundamental one
and that due process is required in decisions that affect

it.




The Supreme Court has recently stated that it will
consider three factors in making a determination whether

specific procedural safeguards as required:

First, the private interest that will be affected by
the official action: Second, the risk of an erroneous
deprivation of such interest through the procedures
used, and the probable value, if eny, of additional or
substitute procedural safeguards; and finally, the
Government's interest, including the function involved
and the fiscal and administrative burdens that che
additional or substitute procedural requisites would

entail.

Matthews v. Eldridge, 424 U.S. 319, 335 (1976)

Pursuing this analysis 1leads to the conclusion
that at least those "essential elements" of due process
described above are required at dispositional hearings.
The right to family integrity is a fundamental one. The
dispositional hearing on the child's future status is a
critical decision-making point in the family relationship.
While in some situations, such as those involving
termination of parental rights, a further due process
Proceeding may be available, in others, a vital decision
may be made with no further avenue of recourse. For
example, a decision not to return the child home but,
rather, to place the child in long term foster care for the
duration of her minority is a very significant decision in
terms of the family relationship but will not ordinarily be
the subject of any other legal proceeding, except possibly
a later, additional dispositional hearing. The decision

which must be made is a complex and difficult one.




The "essential" elements listed above all appear
to be essential to a fair prcceeding because of the
complexity of the proceeding, the frequent need to bring to
bear expert testimony such as that of psychologists or
psychiatrists, and frequent disputes as to facts. For
example, the reasons a parent failed to visit a child or
the reasons an agency failed to provide services may be
hotly disputed and be facts essential to a decision in the
case. Given that Congress has required a hearing before a
court or court—-appointed or approved body there is
relatively little extra burden from providing essential due

process safeguards.

In addition to case law on procedural due process,
there is a body cf case law defining the meaning of the
term "hearing". These cases suggest that a hearing, which
originally was an equity %term, includes the presentation of
evidence, including witnesses, arguments on the law and a
decision. State v. State Road Commmission, 131 S. E. 7, 8
(W. Va. 1925); City and County of Denver v. State Inv. Co.
112 P. 789, 792, 49 Colo 244 (1911):; Equitable Life Ins.
Co. of Iowa v. McNamara, 278 N. W. 910, 913 (Iowa 1938);
Shields v. Utah Idao Cent. R. Co., 305 U. S. 177 (1938):
Stare ex rel. Edwards v. Donovan, 41 S. W. 2d 842, 845 (Ct.
App. Mo. 1931): Crucia v. Behrman, 84 So. 523, 525, 147 La.
137 (1920): Watt v. Weyerhauser Co.,, 573 P.2d 1320, 1324,
18 Wash. App. 731 (1977): Darmos v. Pasqua, 374 A.2d 814,
815, 34 Conn. Sup. 529 (1976): Chevy Chase Citizen's Ass'n
v. District of Columbia Council, 327 A.2d 310, 314 (D.C.

App. 1974); Professional Sports Ltd. v. Virginia Squires
Basketball Club Ltd. Partnership, 373 F., Supp. 946, 950 (D.
Tex 1974); In re Borough of West Alexander, 2301 A2d 662,
666, 450 Pa. 453 (1973); Seibold v. State, 253 So.zd 302,
309 2897 Ala. 549 ('971).




Based on all of the above, it would appear that

none of the following would meet minimum requirements of
P.L. 96-272:

A report to the court with no "proceeding"
No hearing is held and the “essential
elements"” of due process are not provided to

the family.

A  court review of @papers submitted with no

opportunity for oral presentation or witnesses

No hearing is held and there is no right to
present witnesses and evidence even though

there may be factual disputes.

A court proceeding in which only agency
representatives are invited to attend
Parents and child are not provided the

essential elements of due process.

A "conference" type proceeding with no opportunity
to present or cross-examine witnesses or
cross—examine the preparer of a report
Parents and child are denied some of the
"essential elements" of due process including
the right to present evidence and

cross-examine witnesses on disputed facts.

A proceeding in which counsel for the parties is
not allowed to hear all testimony and argument

presented to the decision-maker




Being allowed representation by counsel at
least at one's own expense is an essential
element of due process. A party is denied
effective assistance of counsel if counsel

cannot hear all the proceeding.

A further questicn arises whether testimony
actually must be taken in each case or whether it is
sufficient if an opportunity to present and cross—-examine
witnesses is offered and, instead, stipulations by all
parties are presented; or an informal proceeding without
testimony is actually held; or an offer of a hearing is
made but none is scheduled unless a party requests it. At
least two competing considerations are in operation here.
The first is, that in usual due process analysis, what 1is

required is an opportunity to be heard or an opportunity to

present and cross-examine witnesses. In general, cases do

not require that the opportunity be used.

However, other considerations apply in the case of
dispositional  hearings in determining what Congress
intended. Judges are accustomed to deciding cases in which
opposing sides present opposing points of view or reach
agreement. However, 1in these cases, the child has an
interest often distinct from the interest of parents and
agency. The parents may be too uninterested to respond,
yet the agency may not have developed a permanent plan for
the child. Similarly, agency and parents could agrue to
return the child home or to continue foster care, ignoring
the child's need for safety or for a permanent home. The
question therefore arises whether the court should be
required to hold some form of hearing, or to inquire into
the agency's activities in order to protect the interests

of the child whether other parties raise issues or not.
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This 1is particularly a concern when the child is not
represented by counsel at all or is no longer represented
at the dispositional hearing phase of the case. This
frequently is the case in many states. See Volume IV on
the finding that in the sample states the child was not
represented by counsel at the time of the "dispositional
hearing" in over half the cases. Arguably, Congress
intended that a live hearing be held at least unless the
child was represented by independent counsel or an
independent guardian ad litem who agreed to the plan agreed
to by parents and agency.

2.2.3. What is meant when P. L. 96-272 says the

dispositional hearing "shall determine the future
status of the child?"

The P.L. 96-272 dispositional hearing requirement

assures to each child in foster care:

"a dispositional hearing . . . which hearing shall
determine the future status of the child
(including, but not limited to, whether the child
should be returned to the parent, should be
continued in foster care for a specified period,
should be placed for adoption, or should (because
of the child's special needs or circumstances) be
continued in foster care on a permanent or

long-term basis)™

Social Security Act §475(5)(C), 42 u.s.cC. §675(5)(C)(Supp.
V 1983)

59




A number of questions have arisen about this
portion of the dispositional hearing requirement. First,
must the court or court-appointed or approved body actually
make a decision about the child's future at this hearing or
may the child simply be continued in foster care if the
court thinks that best? If a decision about the child's
future status is required is it sufficient foc the court or
hearing body to spell out its preference of permanent plans
for the child and leave it to the agency's discretion
whether or not to carry out that preference or to allow the
agency to decide on the timing of steps to be taken? Must
the decision of the court or hearing body be binding on the
agency? Must the court or hearing body actually issue an

order requiring certain steps to be taken by the agency?

In attempting to answer these questions it should
be recalled that in enacting P.L. 96-272 Congress was very
concerned about children getting "lost" in foster care.
See 125 Cong. Rec. 22109 (August 2, 1979) (statement of
Rep. Corman); 125 Cong. Rec. 29942 (October 29, 1979)
(statement of Senator Cranston); 126 Cong. Rec. 14767 (June
13, 1980) (statement of Senator Cranston). Specifically
there was concern that children were lingering in care
until adulthood and did not have the benefit of periodic
reviews of their care or of requirements that they be moved

toward permanent families.

All indications are that Congress intended that a
decision actually be made about the child's future status
at the dispositional hearing and that the child not simply
be continned in foster care following the dispositional
hearing. There are several indications of this. First,
Congress considered eighteen months to be a critical

decision-making point in a child's case. In the course of
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discussing the dispositional hearing requirement the House

Committee Report states:

“Studies have shown that most children who remain in
foster care for more than eighteen months are likely to
remain in such placement until majority, regardless of
whether such continued placement is the most desirable
option for the particular child. The Committee 1is
concerned that foster care in these cases becomes a
long-term holding situation rather than a short-term
program as it was originally conceived. Long-term
foster care should be regarded as an option only when
neither a return to the family nor adoption 1is

possible."

H.R. Rep. No. 136, 96th Cong., lst Sess. 50 (1979). This
suggests that Congress intended that a decision be made at

the eighteen month point.

Second, the statutory language itself indicates
that a child may be continued in foster care following the
dispositional hearing only for a "specified period" or when
long term foster care is specifically chosen as the plan
for the child's future status. (This latter option is
discussed more fully in section 2.2.4.2 below, and appears
to we limited to situations in which neither return home

nor adoption is possible.)

The 1language of the House Report describes the
option of continuation in foster care for a specified
period as: "whether the child requires continued placement
for a specified period not to exceed six months, except
where the court or administrative body determines there are

special circumstances which prevent immediate return to a
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parent." H. R. Rep. No. 136, 96th Cong., lst Sess. 50
(1979). This would appear to indicate that six months was
the outside limit for continuation in foster care. It is
not clear whether this six month extension was to be
limited to those situations in which special circumstances
prevent imrmediate return to the parent when return home is
clearly the desirab'e plan or whether suck special
circumstances — such as incarceration or participation in a
rehabilitation program, for example - are to be a basis for
continuing a child in foster care beyond the usual six
month limit. In either event, it would seem clear that
Congress did not intend extended foster care beyond six
months after the hearing except when return home was the
preferred plan and special circumstances prevented the

child's immediate return.

Another indication that Congress intended that a
decision be made at 18 months rather than that a case plan
goal be establiished is the distinction between the six
month review requirement and the dispositional hearing
requirement. The six month review provision requires the
reviewer to "project a likely date by which the child may
be returned to the home or placed for adoption or legal
guardianship." This suggests that a goal must Dbe
established along with a date for achieving it. In
contrast, the language "determine the future status of the
child" suggests a decision about the child's future status

to be implemented at once.

A further indication of Congressional intent that
an actual decisio:. be made at the hearing was the following
statement of Senator Cranston distinguishing the
dispositional hearing from the yearly judicial "reviews"

then in effect in several states:
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Mr. President, the preovision for a dispositional
hearing after a set period of time is, I believe, of
critical importance. One of the prime weaknesses of
our existing foster-care system is that, once a child
enters the system and remains in it for even a few
months, the child is likely to become "lost" in the
system. Yearly judicial reviews of the child's
Placement too often become perfunctory exercises with
little or no focus upon the difficult question of what
the child's future placement should be. This provision
requiring a dispositional hearing after a child has
been in foster care for a specific period of time
should assist States in making the difficult, but
critical, decisions regarding a foster child's

long-term placement."

125 Cong. Rec. 29942 (October 29, 1979) (Statement of

Senator Cranston)

This statement, as well as the language of the
statute, suggests that the decision must actually be made
after considering various options for the child's permanent
future status. The listing of various permanency planning
options with the language "including, but not limited to"
suggest that the court or hearing body must consider at
least all of those options although others might be
considered as well. Thus it appears Congress intended that
all the options specified by P.L. 96-272 be available to
the decision-maker at the dispositional hearing. 1t would
not be legally sufficient for the decision-maker only to be
able to authorize return home or continued foster carve, for
example. However, additional 1long-term plans, such as
emancipation or independent living, for example, might be

included in the options available to the decision-maker.
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Assuming that Congress did, indeed, 1intend to
require the court or hearing body to make a decision, the
guestion remains whether Congress intended that the
decision be binding on the agency or whether Congress
merely intended that the court set a case plan goal as the
general direction for the agency's actions in the case.
One of the causes of confusion in this regard is Congress's
use of the term "should" rather than "will" with respect to
the child's future status, i.e., whether the child "should"
be returned to the parent rather than whether the child
"will" be returned to the parent. Despite this amibiguity,
the 1limited evidence available suggests that Congress
intended that the decision of the court or hearing body be

binding.

First, it 1is clear that some in Congress were
concerned about many agencies' tendencies toward inaction

is foster care cases:

"These specific requirements [the case review system,
including the dispositional hearing] focused upon
adequate planning and review of the placement of
individual children are aimed at eliminating the
all-too-common practice of agencies placing children in

foster care and then forgetting about them.'

126 Cong. Rec. 14767 (June 13, 1980( (statement of Senator
Cranston). This concern suggests an intention that the
decision be binding on the agency and require that steps be
taken to carry it out. Otherwise, while there might be a
prod to action, there would be no binding legal requirement

that steps be taken.




At least one witness apparently believed that the
dispositional hearing would result in an order although she
believed that even this was insufficient to insure that the

decision be carried out:

"Third, and this, we think is very important - the 18
month dispositional review mechanism must have some
kind of built-in follow-up to ensure reporting back to
the body doing reviews to make sure that there is
compliance. There must be some continued check on the
bureaucracy to make sure that there is not simply a
dispositional order saying free this child for adoption
and no further follow-up because we can predict that

the child may not be freed for adoption."

Hearings on Legislative Proposals Amending Title XX Social
Services Programs, AFDC Foster Care and Child Welfare
Services Programs Before the Subcommittee on Public
Assistance and Unemployment Compensation of the House
Committee on Ways and Means, 96th Cong., lst. Sess. 139
(1979) (statement of Jane Knitzer, Project Director,

Children's Defense Fund).

Congress did require that further dispositional
hearings be held in the event the child remained in foster
care, perhaps to insure compliance with the earlier
decision. This suggests an intention to require a decision
which would be carried out, with a further hearing to
insure compliance to modify the ©plan if it proved

unworkable.

In addition, another reason for concluding that
Congress intended that the decision be binding was the fact

that the state legislation on which the federal requirement

(@]
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was based required a binding decision. Conversations and
correspondence with Congressman George Miller and his
legislative aide, John Lawrence, have confirmed that the
California statute was the model on which they relied 1in
drafting the dispositional hearing requirement. The
dispositional hearing requirement then in effect in Shasta
and San Mateo counties in California provided 1legal
standards for the decision on the child's future status,
established a preference among the alternatives, and
required the court to issue an order to effectuate its
decision. Congress chose not to require quite such a
highly structured scheme as is provided by the California
statute but it 1is reasonable to conclude that Congress
intended to require the minimum elements of that statute:
that a binding decision be made about the child's future

status at or before 18 months in care.

It is also clear that further court action may be
necessary to finally effectuate the decision made.
Questions have arisen whether Congress intended that the
decision actually be effectuated at the time of the
dispositional hearing - 1i.e., whether termination of

parental rights should be ordered at that time.

Under procedures in effect in mcst states it would
not be possible to terminate parental rights or establish a
guardianship or finalize an adoption at the dispositional
hearing itself, although a termination of parental rights
proceeding might serve for a dispositional hearing.
Separate legal proceedings are generally required for each
of these steps. Different parties may be involved in the
guardianship and adoption cases. Often guardianship and
termination of parental rights cases must even be heard in

a different court. While the original abuse/neglect case




may have been heard in juvenile or family court, in sowme
states guardianship proceedings are heard in probate court
and termination of parental rights cases are heard in a
district or «circuit court. This may be a partial
explanation of the term "should". That is, the court could
decide what "should" happen but it would take another
judicial proceeding to determine the actual outcome. In
any event it 1is clear that the court could choose the
option which may than be pursued, even though further
judicial or other procedures may be required toc effectuate
it.

Congress apparently intended not only that a court
or hearing body make a decision about the child's future
status, but that the agency also be bound to take steps to
implement that decision. Thus, a recommendation rather
than a binding decision is not sufficient. Further, P.L.
96-272 does not appear to preclude an agency from seeking a
later change in the status of the child if the decision
proved unworkable - for example, if a termination of
parental rights case was pursued but was lost in court or
if a relative appeared who was willing to become the

guardian of a foster child.

2.2.4. What is the meaning of the permanent alternatives

to be considered at the dispositional hearing?

P.L. 96-272 requires the decision~maker to

determine the future status of the child:

“including, but not 1limited to, whether the child
should be returned to the parent, should be continued
in foster care for a specified period, should be place
for adoption, or should (because of the child's special

needs or circumstances) be continued in foster care on

a permanent or long-term basis."
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Social Security Act §475 (5) (C), 42 uU.s.C. §675 (5) (C)
(Supp. V 1981).

A variety of questions have arisen concerning the
above options. For example, states have asked when a child
can be placed in foster care for a specified period. For
how long? How many times? What "needs or circumstances"
justify long-term foster care? What is the difference
between these two provisions? When might "guardianship" be

used and what is the precise meaning of the term?

2.2.4.1 Continuation in foster care for a specified period

To begin with, it is clear Congress did not intend
children to stay indefinitely in temporary foster care.
The option of continuing a child in foster care requires
that the continuation be for a specified time. The House
Committee Report suggests that Congress intended a general
limit of six additional months and believed this was an
appropriate arrangement except when some special
circumstances prevented immediate return to the parent.
H.R. Rep. No. 136, 96th Cong., lst Sess. 50 (1979).

While it 1is not completely <clear, it appears

ongress may have intended a six month limit on extended
foster care unless it was possible to point to some very
specific factor such as a soon-expected release from jail
to extend it beyond that point. Further, it seems Congress
intended there to be some reason to believe return home was
a real possibility before using the extended temporary
foster care option. Reluctance to pursue a termination
case or some other permanent resolution of the case would

not be sufficient reason for selecting this option, nor
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would a general hope of parental involvement at some

unspecified point in the future.

The committee and conferenze reports accompanying
P.L. 96-272 do not sp:cify how many times a child may be
returned home and placed in foster care again without a
dispositional decision being made. State law and federal
regulations should set out standards in t¢his area. To
ensure comformance with congressional intentions it would
be appropriate to require a dispositional hearing after a
combined total of eighteen months in fo~ter care. Foster
care could be extended for a specified period if it
appeared that there was hope for rehabilitation of the

parents,

2,2.4,2 Foster care on a pPermanent or long-term basis

Long-term foster care was clearly not the status
for a child preferred by Congte It is c¢lear that
Congress did not intend long-term foster care to be an
option to be considered on an equal footing with adoption
or return home, for example. The House Report indicates

that:

"Long-term foster care should be regarded as an option
only when neither a return to the family, nor adoption

is possible."

H.R. Rep. No. 136, 96th Cong., lst Sess. 50 (1979)

This repcrt also indicates that a child could be placed in
a long-term foster care placement "because the child cannot
or shcould not be returned home or placed in an adoptive

home." Ibid. The act specifically provides that long-term

o
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foster care can be chosen at the digpositional hearing only

because of the child's "special needs or circumstances.”

For example, the child's strong emotional bonds to
his or her own family and need to maintain them and the
absence of any subsidy available in guardianship situations
may mean that a long-term foster care arrangement would be
the best solution for an older child. The fact that it
takes more case worker time to locate an adoptive home and
finalize an adoption than to continue a child in long-term
foster care would not Jjustify long-term foster care as the
choice for the child when it was not in the child's best

interest.

By providing for statutory preference, state laws
can conform to the congressional preference for return home
or adoption as permanent options for a child. This point
can be reinforced by requiring the court to make a written
finding setting forth the relevant special needs or

circumstances of the child whenever authorizing long-term

foster care.

Fiorther consideration should be given to what
exactly is meant by being "continued in foster care on a
permanent or long-term basis."” Given Congressional concern
over establishing a permanent and stable home for each
child, it is unlikely that Congress intended to approve,
with this language, a child's continuation in temporary
foster care in the course of which the child could be
shifted from home to home without any prior court hearing
and without any protection for the stability of the
relationship between the child and the long-term foster
parent. Instead, it would appear that Congress was
contemplating a special, more protected form cf long-term

foster care. The California statute on which this section




of P.L. 96-272 was based establishes a preference for

return home, adoption and guardianship, in that order. It

goes on to provide:

"If the court finds that the minor is not adoptable and
that there is not a suitable adult available to become
the legal guardian of the child, the court shall order
the county welfare department or probation department
to facilitate the placement of the minor in a home
environment that can reasonably be expected to Dbe
stable and permanent. When the minor is in a foster

home and the foster parents are willing and capable of

providing a stable and permanent environment, the minor
shall not be removed from the home if the removal would
be seriously detrimental to the emotional well-being of
the minor because the minor has substantial

psychological ties to the foster parents.”

Cal. Welf. & Inst. Code §366.25 (c) (1982) (formerly 366.5
(b) (3)).

The California statute notes exceptions to the

preference for adoption (1) when there are strong ties with

the parents, which have been maintained by visitation and
which it would be beneficial to the child to maintain; (2)
when a child over age 12 objects to terminating parental
rights or (3) when the minor's foster parents are unable to
adopt but are willing to provide a permanent and stable
home. These also might be considered "special needs or
circumstances” which  would justify consideration of

long-term foster care as a permanent placement option.




It would appear that Congress intended long-term
or permanent foster care to mean a stable and protected
relationship with a single set of foster parents for the
child's minority. Maine and Virginia, for example, both
have special statutory provisions for long-term foster care
which gives the long—-term foster parents more
d=cision-making authority with respect to their foster
child than "temporary" foster parents ordinarily have. Va.
Code §§63.1-2061, 63.1-206, 16.1-228(P) (Supp. 1982) and
Me. Rev. Stat. Ann. tit. 22, §4064 (Supp. 1981). In
Virginia, this relationship is established by court order
while in Maine it 1is established by written agreement
between the agency and foster parents. Agency regulations
may also establish a 1long term foster care option,
providing additional rights and protections for long-term
foster parents, for example. See M. Hardin, Legal

Placement Options to Achieve Permanence for Children in

Foster Care in Foster Children in the Courts (M. Hardin

ed., 1983) and D. Dodson, The Legal Framework for Ending

Foster Care Drift: A Guide to Evaluating and Improving
State Laws, Regulations and Court Rules, 11-1-11-24 (1983).

2.2.4.3 Legal Guardianship

At several other places in P.L. 96-272 "legal
guardianship" 1is referred to as an appropriate permanent
plan for a foster child. For example, the six month
reviews must project a likely date by which a child may be
"returned home or placed for adoption or legal
guardianship." 42 U.s. C. §675 (5) (B) (Supp. V 1981).

The statute also refers to service programs designed to

faciliate return home or placement for adoption or legal
guardianship. 42 U.S. C. §627 (a) (2) (c), 627 (a) (1)
(Supp. V 1981). These references suggest that legal




guardianship should be considered an appropriate "future
status" for a child under the dispositional thearing
requirements of P.L. 96-272. However, the term
guardianship has several meanings under state law and not
all of them would describe an appropriate permanent plan
for a child.

In some states the term guardianship or permanent
guardianship is used to describe a child's status when the
child's parental rights have been terminated and the child
is in the permanent legal custody of an agency. This is
the case, for example, in Michigan. However, the
Congressional purpose in enacting the dispositional hearing
requirement was to ensure for each child a permanent,
stable home with a family. Obviously, this form of
permanent legal custody with an agency does not establish a

permanent relationship with a family.

Rather, it would appear that Congress was
anticipating a type of guardianship which would give an
individual or couple parental authority over a child. Such
proceedings are often used for children whose parents have
died or when a relative must replace the parent because of
the incapacity, disinterest, unfitness or unavailability of
the child's own parent. While the adult in these cases may
be rceferred to as "legal guardian" or "legal custodian" or
some other term, the statute provides that the responsible
adult assumes decision-making authority for the child free
of agency authority or intervention. This type of
relationship is generally established by court order and
does not require that parental rights be terminated.
States vary in the definition of residual parental rights
that remain with parents, in the criteria for ending

guardianship and in the degree of supervision over the
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legal guardianship once established. When us. 4 as a
permanent placement for a foster child it would Dbe
desirable for the court order establishing the guardianship
to reflect the intention that the placement is expected to
be permanent. A fuller discussion of the use of
guardiansbip as a permanency planning opticn may be found

in M. Hardin, Placement Options to Achieve Permanence for

Children in Foster Care in Foster Children in the Courts

(M. Hardin ed. 1983) and M. Garrison, Why Terminate

Parental Rights?, 35 Stan. L. Rev. 401 (1983).

A more thorough discussion of the meaning of the
term "legal guardianship” as used in P.L. 96-272 may be

found in M. Hardin, Several Perplexing Legal Issues Raised

by the Adoption Assistance and Child Welfare Act of 1980,

11-17 (1981).

One particular problem that arises with respect to
this permanent placement option is that as a general rule
no financial assistance is available to a legal guardian
while financial assistance is available through foster care
payments to long-term foster parents and through adoption
subsidy to those who adopt eligible foster children. Under
p.L. 96-272 the guardian is not eligible for foster care
payments because the agency is no longer responsible for
the child's placement and care. Social Security Act §472,
42 U.S.C. §672 (Supp. V 1981). In addition, the guardian,
not having adopted the child, is not eligible for adoption 1
subsidy. Unrelated guardians are not even eligible for |
AFDC benefits. Social Security Act §406 (2), 42 U.S.C.
§606 (a) (Supp. V 1981). In the vast majority of states
this means that legal guardianship is a viable permanency
planning option only when there is a potential guardian who
is able and willing to provide full financial support for

the child.




The 1lack of financial assistance available for
this permanency planning option 1is unfortunate because
guardianship is an effective method for allowing an adult
to assume responsibility for the child free of state

intervention.

2.2.5. What is the meaning of the requirement that

dispositional hearings be held Wwithin eighteen

months and periodically thereafter?

Public Law 96-272 requires that a dispositional
hearing be held "no later than eighteen months after the
original placement and periodically thereafter during the
continuation of foster care...." Several questions have
been raised by this provision. They include: Why was
eighteen months chosen as the time period? Can the hearing
be sooner? Is it adequate to nmeasure the time for a
hearing from the date the court entered its disposition
order following a finding of abuse or neglect? What does
"periodically thereafter" mean? Why can there be
subsequent hearings if the decision is to be final? May
the six month reviews be combined with this hearing or
substituted for it?

Congress, which 1is concerned with insuring a
permanent and stable home for each foster child, chose
eighteen months as the time frame for a decision on the
child's future status because they were aware of studies
which had found that children who remained in foster care
eighteen months or longer were rarely able to return home.
See, for example, H.R. Rep. No. 136, 96th Cong., 1lst Sess.
50 (1979):
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"Studies have shown that most children who remain in
foster care for more than eighteen months are likely to
remain in such placement until majority, regardless of
whether such continued placement is the most desirable

option for the particular child.”

Nothing in the legislative history suggests that
Congress intended to prohibit states from requiring that a
decision be made at an earlier time. This is made clear by
the language that the hearing is to be held "no later than
eighteen months..." Nor does anything in the legislative
history suggest a requirement that the state agency, court,
or review body wait until the time of the dispositional
hearing to make a decision on the best permanent plan for
the child's future or to take steps to carry out the plan.
Rather, it is an outer time frame for decision-making with
states free both to require an earlier decision in all

cases and to make earlier decisions in individual cases.

However, it is also clear that Congress did not
intend that the “"disposition hearing"”, which 1is held
shortly after the trial of an abuse/neglect case to
determine whether the child should return home at that time
or be placed or continued in foster care temporarily, be

used to meet the dispositional hearing, or permanency

planning hearing requirement. The use of the term
"dispositional hearing”, while confusing, is
understandable. It was the term used for the
decision-making, permanency planning Thearing under a

California statute in effect in two demonstration counties
at the time P.L. 96-272 was developed. See. Cal. Welf. &
Inst. Code §366.5 (1978). That legislation was the model
relied on by the Congressional sponsor in drafting the
dispositional hearing requirement of P.L. 96-272.
California has since expanded the requirement statewide and

now uses the term "permanenc lanning hearing."
g
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Nothing in the legislative history suggests that
Congress meant something other than the date the child was
removed from home as the measuring date for determining when
eighteen months has passed. The legislation specifically
refers to the date of original placement. Typically, a child
is placed in foster care, or in a shelter and then in foster
care, when removed from home on an emerdgency basis. The time
that elapses Dbetween the child's initial removal and
adjudication of the abuse or neglect case varies enormously.
It may be as long as a year in some cases, while in some areas,
trials are held in a matter of weeks. Periods of one to three
or four months are probably more typical in most parts of the
country. The disposition hearing may be held a month or more
after the trial. Orders entered at the initial disposition
hearing, therefore, are apt to be entered some months after the
child has entered foster care. As a result, a hearing held
eighteen months after the court enters a post-adjudication
Placement order will not be held within eighteen months of the
time the child entered foster care and thus, will not meet the
requirement of P.L. 96-272 that these hearings be held within
eighteen months of original placement. Virtually the only way
for a state to insure that the hearings are held in a timely
fashion is to require that they be held within some time period

measured from the date of initial pPlacement.

Congress gave states leeway in setting the time for
further dispositional hearings but did intend that children
were not +o be 1left in care indefinitely without further
scrutiny of their cases. So long as the child remains in
foster care further hearings are needed to insure a permanent
placement; these hearings are needed to insure that decisions
are being complied with and further legal steps are proceeding
according to the review decision. With most of the choices of
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the child's future status further steps are necessary to
implement the decision. Adoptive parents must be found and
termination of parental rights or guardianship petitions must
be filed, for example. These plans can fall through -
potential guardians may back out, a termination of parental
rights case may be lost - and there would be a need for another
decision on the «child's future status. There had Dbeen
testimony in Congress that some kind of follow-up hearing was
necessary to ensure that the court's dispositional order was

carried out:

"Phird, and this, we think is very important - the 18 month
dispositional review mechanism must have some kind of
built-in follow-up to ensure reporting back to the body
doing reviews to make sure that there is compliance. There
must be some continued check on the bureaucracy to make
sure that there is not simply a dispositional order saying
free this child for adoption and no further follow-up

because we can predict that the child may not be freeé for

adoption.
"So, in thinking through the components in the
dispositional review, some follow—up mechanism is

absolutely crucial."

Hearing on Legislative Proposals Amending Title XX Social
Services Programs, AFDC Foster Care and Child Welfare Services
Programs Before the Subcommittee on Public Assistance and
Unemployment Compensation of the House Committee on Ways and
Means 96th Cong., lst. Sess. 139 (1979) (stavement of Jane

Knitzer, Project Director, Children's Defense Fund).




It appears that the requirement that further

dispositional hearings be held "periodically thereafter"
was an effort to provide such a follow-up mechanism. While
the six-month reviews would be continued for these children
if they remained in foster care, the six month reviews
would not be enough to ensure external scrutiny of the case
since they could be before an agency review panel. It
would take a further "dispositional hearing" ©before a
court-appointed or approved body to accomplish that

external review to see if the determination was carried out.

Further, for children in long term foster care,
the situation may change so that a parent unexpectedly
becomes able to resume care of child who would like to live
wi“h the parent or a relative may become willing or able to
adopt. It appears that Congress wanted to insure further
decision-making on the future status of those children who
ramained in foster care by requiring states to hold

hearings in their cases on a periodic basis.

Nothing suggests that Congress intended to require
a separate six-month review and dispositional hearing at
the time of the scheduled dispositional hearing. It would
appear that the dispositional hearing, focused on
decision-making would be a substitute for the six-month
review. However, the six month review, which focuses on
assessing progress and projecting a time for return home or
adoption or guardianship, would not appear to be a
substitute for a dispositional hearing with a decision

required at the time of the hearing.




-

2.2.6. Which children are covered by the dispositional

hearing requirement?

Public Law 96-272 provides that in order to Dbe
eligible for additional payments for child welfare services
under Title IV-B, the state must implement "a case review

system ... for each child receiving foster care under the

supervision  of the State." [emphasis added] The

dispositional hearing is part of that case review systemn,
Social Security Act §427 (a), 42 U.S. c.A. §627 (a) (2) (B)
(Supp. V 1981)(emphasis added).

Questions have arisen as to precisely which
children are covered by the dispositional hearing
requirement. For example, questions have arisen as to how
this provision can apply to children in voluntary
placements when they are not under court jurisdiction.
Does the provision apply to children in long-term foster
cavre? Children whose parental rights have been
te-minated? Children placed with relatives? Children who
are placed for adoption but the acoption has not yet been

finalized?

Prior to the passage of P.L. 96-272, most states
had no form of court review for children who were placed in
foster care without judicial proceedings pursuant to a
written agreement between the parents and the agency.
Because there was no statutory mandate for any court review
or supervision by the juvenile court of such children, the
court simply had no jurisdiction over children voluntarily
placed in foster care. Also, prior to passage of P.L.
96-272 states could not receive federal reimbursement for
the costs of foster care for children voluntarily placed in

care by their parents. A few states, however, did have an

an
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elaborate scheme for court review. See, e.g., N.Y. soc.
Serv. Luw §392 (McKinney Supp. 1982).

P.L. 96-272 changed the prior law to allow states
to obtain reimbursement for foster care Costs for children
voluntarily placed in foster care provided certain
conditions were nmet. Among those conditions was a
requirement that the case of each voluntarily placed child
be reviewed by a court after the child had t:2en in care for
180 days to determine whether continued foster care

Placement was in the child's best interest,

At the same time, Congress required that children
voluntarily placed in foster care be covered by the case
review requirements of P.L., 96-272, including the
dispositional hearing requirement. First, they are within
the definition of children covered by the case review
system because they are "receiving foster care under the
supervision of the State". Substantial numbers of children
are placed in foster care by this means. The fact that
Congress was specifically awure of the situation of
voluntarily placed children, required another form of court
review of their cases in order to get federal reimbursement
(i.e., the 180 aday hearing), and did not specifically
exempt them from the case review requirement all indicate
that dispositional hearings are required for voluntarily

placed children.

Whether or not states claim federal reimbursement
for children who are in voluntary foster care placement
they must either limit the maximum time in voluntary foster
care to less than eighteen months or make sure that courts
are empowered and required to provide an eighteen month

dispositionaal hearing for non-judicially placed children.

CA—J-\
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Ordinarily this must be done Dby statute because the
juvenile court will lack jurisdiction or authority with
respect to voluntarily placed children and therefore cannot
issue decisions on its own or appoint or approve another

body with authority to do so.

While the federal law does not require this, it
would be desirable for states to modify their intake
procedures to ensure that parents are aware that allowing
their child to continue in voluntary £oster care could
result in a petition for termination of parental rights or

legal guardianship after eighteen months.

Children who are still in foster care following
termination of parental rights proceedings c« following
voluntary surrendzr of parental rights are also covered by
the dispositional I.earing requirement. Until they are
actually placed for adopticn or guardianship, they are
still in state supervised foster care and, thus, are
entitled to a dispositional hearing under the explicit
language of the act. Further, as a practical matter court
involvement may be necessary to insure that a plan is being
implemented - for example, that adoptive parents are being

sought.

Once the child has been placed f»r adoption,
however, a dispositional hearing or further dispositional
hearing should not be required because the child is no
longer in state supervised foster care. This 1is the
position adopted by regulations of the Department of Health
and Human Services. Adoption subsidy can begin following
an interlocutory decree of adoption and prior to the final
decree. Once the child is placed pursuant to an

interlocutory decree of adoption and thus no longer in

£2
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foster care the requirement should end. However, if the
child is placed in a "legal risk" adoptive placement or in
a "foster-adopt" placement - i.e., placed as a foster child
with potential adoptive parents prior to termination of
parental rights - the requirement would continue in effect

until an interlocutory adoption decree is issued.

A similar question arises with respect to children
placed with relatives by court order in an abuse/neglect
case, Are children who are with relatives "receiving
foster care under the supervision of the state?" In some
cases they may recreive foster care payments and thus be at
least nominally under the supervision of the state foster
care agency. In other cases, because custody was placed
with the relatives rather than with the state foster care
agency, the agency may exercise no supervision over the
case although the court would still have superviscry
authority in the case. Is court supervision sufficient to
trigger the dispos .tiona. hearing requirement? The answers

to the questions are not clear.

Finally, a question arises s to what
Congressional intention was with respect. to children in
long-term foster care. They, too, are "“receiving foster
care under the supervision of the State." Yet, Congress
specifically recognized long-term or permanent foster care
as a permanent placement option in appropriate cases. Did
that mean that in cases in which the cour. made a conscious
and considered decision to place the child in long-term
foster care as a permanent placement no further
dispositional hearing are required? The Children's Bureau
has decided that the answer is "ves" - no further
dispositional hearings are required in cases in which
long-term foster care is the permanent placement for the
child.
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The Department of Health and Human Services
regulations have interpreted the act not to require further
dispositional hearings for children who are placed in a
“court sanctioned permanent foster family home placement
with a specific care giver" for so long as the child
remains in that home. 45 C.F.R. §1356.21 (e) (1). This
exception would appear to apply only in situations in which
1) the child was placed in a home rather than in an
institution, 2) some arrangement was made to assure
additional protection to ensure permanence for the
arrang=2ment such as a court order or a written agreement
between agency and care giver, and 3) the court sanctioned

the specific arrangement.

Other advocates argue Congress intended that
children in long-term foster care are to be covered because
of the explicit language of the statute and ~should be
covered because long-term foster care is a less desirable
permanent placement option than return home or adoption.
See Allen, Golubock & Olson, A Guide to the Adoption
Assistance and Child Welfare Act of 1980, in Foster
Children in the Courts 600 (M. Fardin, ed. 1983)

&4
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3. State Statutory Survey Results

The following sections present an analysis of the
statutory provisions for the fifty states and the District
of Columbia which most closely resemble the P.L. 96-272
dispositional hearing requirement. The sections of this
chapter are organized to discuss the subjects explored in
the charts on the laws of each of the fifty states which are
found in Appendix A, Summary of State Statutory Provisions
Closest to P.L. 96-272 Dispositional Hearing Requirements.
When a reference is made to the law in a particular state a
correct statutory citation may be ftound by referring to the

chart on that state.

Neither the charts themselves nor the textual
analysis that follows should be taken to be a statement of
whetl.er a particular state is in compliance with Public Law
96-272. It was learned from the fifty-state telephone
survey and site visits that a number of states have filled
in gaps in state statutes through court rules and the social
service agency regulations on how cases would be handled.
That is, in some states, hearings are actually taking place
which are not "guaranteed" by statute. In addition, it was
found that the mere fact that a statute specified =&
particular procedure did not guarantee that that procedure
was being carried out by all judges in all parts of the
state. Nonetheless, state statutes are the most binding
form of policy directive, the most subject to public
scrutiny, and the most likely to be followed by the courts.

For these reasons, this analysis is pursued.

Throughout this discussion of survey results it is
assumed that Congress intended the court or cour t-appointed
or approved body to decide the child's future status by

eighteen months. It assumes and supports the requirements

3-185




S S

of P.L. 96-272 and does not consider whether some other form

of dispositional hearing or review would be preferable.

3.1 Procedure -- What proceeding used by the state is
closest to the P.L. 96~272 dispositional hearing

requirement?

Several types of statutory provisions are currently
being used by states to meet the Public Law 96~272
dispositional hearing requireent. Our review of state
legislation on all forms of foster care review has revealed
that while there has been considerable modification of laws
in the 1light of P.L. 96-272 dispositional Thearing
provisions, there has been relatively modest 1legislative
activity since 1980 designed to create special statutory
procedures that precisely track the dispositional hearing
requirement., Approximately 17 states now have statutes
which require the court or a court-appointed or approved
body to make a selection at a specified point in time from
among permanent placement alternatives for the child, at
least one of which 1is a decision that termination of
parental rights should be pursued. Some of these 17
statutes pre-dated Public Law 96-272. A number of the other
states which have made legislative changes in this area
since 1980 have simply moved to shorten the time frame for a
Pre—-existing review procedure to bring it within the 18
month  framework specified by P.L. 96-272 or amended
procedures to include more children rather than changing the

nature of the existing procedure.

Table 3-1 shows the states which use each type of
statutory provision. A fuller aiscussion of the various
issues raised by these procedures is found in the sections
that follow. In particular, there 1is a more complete

disucssion of the decisions required in Section 3.2, below.
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If states have passed new legislation they have Dbeen
categorized according to the new legislation even though it

may not go into effect for several months.

Table 3-1. Statutory Procedures Most Closely
Approximating P.L. 96-272 Dispositional

Hearing Requirement in Use By States

Proceedings in which permanent future status must be chosen
for child

California
Missouri
Florida

Nevada

Hawaii

New Mexico
Indiana

New York

Iowa

Ok lahoma
Louisiana
South Carolina
Maryland {( by court rule)
Tennessee
Michigan
Vermont

Minnesota*

Periodic judicial proceedings with permanency planning focus

Arizona
Texas

District of Columbia
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Virginia
(term. focus after 18 mo.)
Nebraska
Washington
North Carolina

West Virginia

Periodic judicial proceedings to ‘"review" children under

court jurisdiction

Alaska*

Maine
Arkansas
Minnesota*
Colorado

New Hampshire
Illinois

Utah

Judicial proceedings to extend foster care order; order

expires at a specified time unless action is taken to extend

it

Alaska

Minnesota*

Connecticut
New Jersey*
Georgia
North Dakota
Idaho

Wisconsin

* State is included in more than one category because there

is more than one relevant review procedure,
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Table 3-1. Continued

Report only or report plus judicial discretion to schedule a

hearing
Delaware
Kansas

Ohio
Kentucky*
Oregon¥*
Mississippi¥

New Jersey¥*

Judicial hearings on motion of a party

Al abama
Rhode Island
Massachusetts
South Dakota
Mississippi*
Oregon¥*

Pennsylvania

Periodic review by review boards or other court-appointed or

approved bodies

Kentucky*

Montana

No statutory proceeding

Wyoming

* State is included in more than one category because there

is more than one relevant review procedure.
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3.1.1 Proceedings in which a permanent future status must
be chosen for the child

Seventeen states have now passed legislation
requiring that a decision be made about the permanent future
status of the child within a specified time frame. These
states are in this category. However, several of these
states have statutes that pre-existed P.L. 96~272 and do not
include all the P.L. 96-272 alternatives, but require
consideration of termination of parental rights by a
specific point in time for at least some groups of
children. Approximately half these states allow orders for
continued foster care for anr unspecified rather than a

specified time period.

3.1.2 Periodic judicial proceedings with a permanency

planning focus

Most of the eight states in this category have
statutes requiring periodic foster care review which specify
permanency planning factors to be considered by the court.
They may require the court to determine whether there is an
appropriate case plan goal, for example. These statutes do
not, however, require that a decision be made on the future
status of the child by a specified date. Also included in
this category are states such as Virginia and Texas in which
the court has discretionary authority to terminate parental
rights following a review but no decision on the child's
future status 1is actually required, nor are permanency

planning factors actually required to be considered.
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3.1.3 Periodic judicial proceedings to ‘"review" all

children under court jurisdiction.

The eight states in this category have statutes
requiring annual or other court "review" of the cases of
foster children under court jurisdiction as the primary form
of court oversight. These statutes typically do not require
a particular focus on permanency planning options for the
child at that time. In some of these states a '"review" may
be required by the statute but it is not clear whether this

means that a hearing must be held.

3.1.4 Judicial proceedings to extend foster care order;

order expires at a specified point in time unless

action is taken to extend it

The seven states in this category have statutory
provisions governing foster care oxrders issued at initial
disposition which provide that foster care orders expire at
a stated point unless extended by court order. In some
states the agency must file a motion or petition to extend:

in others the court may extend the order after a hearing.

1f nothing is done to extend the order, it expires
and the child must be returred home. However, for children
who are not able to return home, these statutes generally do
not require the court to consider and decide on permanency
planning alternatives such as termination/adoption, long
term foster care or guardianship. The proceedings in these
cases are probably quite similar to those in the prior
category. However, orders in these states end if not
extended while those in the states in the prior category

would presumably continue if no action were taken.
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3.1.5 Report only or report plus judicial discretion to

schedule a hearing

In the seven states in this category the agency or
review board is required by statute to report to the court
periodically on the status of the child and in some the
court may hold a hearing with respect to the report if it
chooses to do so. The primary difficulty with such
proceedings is that in many cases they are paper proceedings
only although the report may focus on permanency planning
concerns. They often do not provide parties with an
opportunity to be heard. In some states parents are not

required to receive a copy of the report.

3.1.6 Judicial! hearings on motion of a party

The seven states in this category have statutory
provisions for a hearing on the status of a child on the
motion of a party. The motion might be to modify a prior
order or may simply be for a hearing to review the case.
The most serious weakness of these statutes is that they do
not insure an independent examination of the cases of each
child, but only those for whom a party seeks review. On the
other hand, states may develop a routine of the agency
seeking a hearing in each pending case, as Massachusetts
reports having done. In addition, these statutory
provisions generally do not require the court to select or

approve a permanent plan for the child.

3.1.7 Periodic_review by foster care review boards or

other court-appointed or approved bodies.

For two states, the review board most clearly

approximates the P.L. 96-272 "dispositional hearing"”
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regquirement. However, such statutes may fall short of fully
satisfying the Act's requirements in several ways. Foster
care review boards may or may not be appointed or approved
by the court. Non-judicial bodies may 1lack authority *to
issue a decision about the child's future status which will
bind the agency and therefore cannot "determine the future
status of the child." And, as a general rule, few
traditional due process protections are required by statute
for these proceedings. On the other hand, often their
statutes do mandate a focus on whether there is a permanent

plan for the child and whether it is suitable.

3.1.8 No statutory proceeding

The one state in this category has no statutory
procedure at all for any form of review by a court or a

court-appointed or approved body.

3.2 Decision Required - What decision is c¢he ccurt or

court-appointed body required to make at this
prcceeding? What 1g the statutory standard for

this decision?

Probably the key concern of Congress in
establishing the dispnsitional hearing requirement was to
ensure that a decision was made on the child's permanent
future status within 18 months of the time the child entered
care unless, because cf{ some exceptional circumstance, it
was advisable to continue the child in foster care for a
specified period of time. Current social wc¢ k practice
would suggest that to make an adequate decision about a
permanent plan for a child a court would need to consider at
least those alternatives mentioned in ?. L. 96-27Z--return
home, continued foster care for a specified period,
termination of parental rights and adoption, gurardianship,

and, in exceptional circumstances, long-term foster care.
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Nonetheless, 1in a very substantial majority of
states, the statute establishing the review or the
dispositional hearing neither requires a decision on the
child's permanent future status selected from among specific
permanency planning alternatives nor requires consideration
of such alternatives. In only seventeen states is the court
or court-appointed body required to decide thk2 <child's
future status by selecting from among alternatives that
include the possibility of terminating parental righ’.s. See
Table 3-1 and accompanying discussion. In an additional
handtul of states the cour- or court-appointed body is
required by statute to consider ©permanency planning
alternatives for the child at a review proceeding but is not
actually required to make a decision on the child's
permanent future status at any specified point in time.
These are generally the eight states included on Table 3-1
under ‘"periodic judicial proceedings with a permanency
planning focus." These statutes are discussed 1in more
detail below.

In a majority of states either no particular
decision is required by statute at the review stage or the
decision required is not focused on permanency planning for
the child. States with similar kinds of review as described
in Section 3.1, above, generally require similar kinds of
decisicns. For that reason, this discussion is broken down

into the same categories.

3.2.1. Proceedings in which a permanent future status must

be chosen for the child

Seventeen states have statutes that require their

courts or court—appointed bodies to make a decision on the

34
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child's future status from among specified permanency
planning alternatives at the review or dispositional
hearing. California's statute, an exemplary dispositional

hearing statute, is discussed below.

Statutes in several others of the sevcnteen states
regaire the court or court-appointed or approved body to
make a decision from among the alternatives specified in P.
L. 96-272 - 1i.e., return home, termination of parental
rights and adoption, guardianship or long-term foster care,
or continuation in foster care for a specified period.
However, unlike California these statutes generally do not
specify a legal standard for decision. All of these states
have revised their statutes since passage of P. L. 96-272.
These states include Oklahoma, Nevada, Louisiana, Hawaii,
South Carolina and Vermont in addition to <California.
Nevada, however, allows an order for continued foster care

without specifying a time limit.

California's demonstration county legislation
provided the model for P. L. 96-272's dispositional hearing
requirement. That statute has now been extended state-wide
and remains a model in clearly requiring a decision on the
¢hild's future status and in spelling out criteria for
deciding which permanent plan should be selected for a
child. The statute is still unusual even among those that
require a decision on the child's future status because it

does so clearly specify criteria.

Under *he Califecrnia statute the court must first
determine if the child should be returned home. The court
must order the child's return unless the probation officer

proves return would create a substantial risk of detriment

to the child's physical and emotional well-being. The




parents' failure to participate in court-ordered treatment
is prima facie evidence that return would be detrimental.
The ccurt must consider the parents' efforts and the extent
to which they cooperated and accepted services offered by
the agency. If the court decides the <child cannot be
returned home and there is not a substantial probabiiity
that return will be possible within six months the court
must make a permanent placement plan for the child. If the
child is adoptable, the court must crder the county counsel
or district atturney to initiate termination of parental
rights proceedings unless the court finds an exception
exists making this action undesirakle. The exceptions which
are considered to make adoption undesirable are: that the
parents have maintained regular visitation and the court
finds the c¢child would |Dbenefit from continuing the
relationship; that a child who is age 12 or older objects to
termination of parental rights; cr that the child's foster
parents are unwilling to adopt because of exceptional
circumstances which do not include unwillingness to accept
legal responsibility for the minor but are willing and able
to provide a stable home for the child and removal fron
their custody would be harmful to the child.

If the court finds :. e child is not adoptakle or
should not be adopted, but that there is an adult available
who 1is eligible to be a legal guardian for the child the
court must order the agency to initiate or to facilitate
guardianship proceedings unless the child's foster parents
are unable to be his or her 1legal guardians due to
exceptional circumstances and removal would be detrimental
to the child's emotional well-being. If the court findas the
minor to be unadoptable and there is no suitable guardian
available then the court must ordc(. the agency to facilitate

the child's placement in a home environment that can be




expected to be stable and permanent. However, the court
must not remove the child from foster parents willing to
continue custody if removal would be seriously detrimental
to the child's emotional well-being due to substantial

psychological ties.

Several others of the seventeen states require a
decision on the child's status from among alternatives
including at least return home, continuation in foster care
with no time 1limit, and termination of parental rights.
Generally these statutes do noc limit the number of
extensions of foster care orders nor require consideration
of guardianship or long-term foster care. Typically they do
not require that foster care orders be for a specified
period nor do they require that if long term foster care is
chosen as the child's permanent placement that this decision
be based on the child's special needs or circumstances.
They do specify that termination of parental rights is an
available option even if a decision 1is not so clearly
required as it might be. Tn.<e states include Indiana, Iowa
(decision required), Missouri (Jecision required), and New
York (may order termination of parental richts proceedings

for voluntarily placed children).

Some states have somewhat different approaches. In
Florida, if at the two year review the court neither returns
the child home nor extends the foster care agreement the
agency must file for termination. In Michigan, the statute
provides that after a child has been in care one year the
parents must show their efforts to reestablish a home for
the child and show why their parental rights should not be
terminated. A subsequent court decision, In re La Fleure,
4§ Mich. App. 377 (1973), held that it was

improper/unconstitutional to place the burden of proof on

the parents in a termination case, however,




In adadition to these seventeen states, termination
of parential rights is available as an option ia Texas,

Virginia, West Virginia and Washington but is not required

to Dbe considered, In New Jersey the court may order
continued foster care with a "recommendation" that
termination proceedings be initiated. These states are

included in other categories.

Some states require certain findings in addition to
the determination of the «child's future status. For
example, South Carolina requires certain findings on
cervices provided to the parents to facilitate
reunification, parents' satisfaction with sa2rvices, the
extent of parental support and visitation and reasons for
inadequacies, agency satisfaction with the parental
cooperation, and additional services needed to facilitate
the child's return home. In Louisiana among other things,
the statute requires written findings on why return home or
termination of department custody is not possible if the
court orders continued foster care placement; a time-table
for return home or another permanent placement must also be
determined by the court. Requiring these additional
determinations and findings serves to focus the court's
attention on factors which it is beneficial for the court to
consider. This is an alternative approach to binding legal
criteria for the decision, these factors being more advisory

than binding.

3.2.2. Periodic judicial proceedings with permanency

planning focus

Some periodic review statutes have a permanency
planning focus but fall short of requiring the court to

actually make a decisicn on the child's future status at the
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time of the review. This is the case in the eight states

listed in Table 3-1 under this category.

For example, the Arizona statute directs courts to
consider the goals of foster care placement and the
appropriateness of the plan, the services offered to reunite
the family and, when return home is not likely, the efforts
vhich have been made or should be made to evaluate the plan
for other methods of care. Priority must be given to
reuniting the family first and second to arrange a permanent
plan for the chLild through adoption or long-term foster care
or other care appropriate to the child's best interests.
Interestingly, in the Arizona site visit, interviews
revealed that judges and court referees viewed their role as
establishing a case plan goal for the agency to work toward
but did not believe they were required to makc an actual
decision at that time about the child's permanent future

status (see Volume II).

The Nebraska statute requires the courts to
consider an almost identical set of factors at review. 1In
both states, the ccurt may reaffirm the current court order
or direct some other, unenumerated, disposition of the
child. Despite the clear focus on permanency planning
considerations these statutes fall short of requiring a

decision on the child's status at . particular point in time.

Also included in this category are states such as
Texas and Virginia whose courts have statutory authority to
order termination of parental rights at review but are not

necessarily required to consider this option.
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3.2.3 Periodic judicial proceedings to "review" children

under court jurisdiction

Periodic court reviews required by statute may not
require any specific decisiorn at all or may require a
decision that does not focus on the child's permanent future
status if the child cannot return home. This is the case in
the eight states in Table 3-1 under this category. For
example, in Illinois, no specific decision is required on
review although the statute provides that the court may
order a change in custodians or that the child be returned
home. In Utah, the statute provides that on a hearing on
petition for review (which 1is muandatory) the court may
terminate the placement order or continue the order if
continuation is "necessary to safeguard the welfare of the
child and the public interest." In Maine the court may mcke
any further order, based on the preponderance of evidence,
which was authorized by the original disposition statute.
These include protective supervision of the child at home
and out-of-home placement, change of custody and
emancipation. Termination of parental rights, adoption,

guardianship and long-term foster care are not included.

3.2.4 Judicial proceedings to extend foster care:; order

expires at specified time unless action is taken to

extend iE

In the eight states in this category the focus of
the hearing, by statute, is generally on whether or not to
extend the foster care order. Generally no limit is placed
upon total time in foster care nor does the statute direct
the court to ccnsider such alternatives as termination of
parental rights and adoption, guardianship or long-term

foster care when the child cannot be returned home.




For example, in Connecticut the foster care
commitment may be extended for two Years on a finding that
the extension is "in the child's best interest” or the
commitment may be revoked if the cause for it no longer
exists or revocation is in the child's best interest. In
Georgia the foster care order may be extended if "necessary
to accomplish the purposes of the order" or the corder may be
terminated if the purposes of the order have Dbeen
accomplished. In Minnesota, no particular standard is

specified for a decision to renew the order.

3.2.5 Report only or report plus judicial discretion to

schedule a hearing

The seven states in this category require more
varied decisions of the court but still tend not to require
a decision on the child's future status. For example, under
Kansas law, the agency must file with the court its plan for
reintegration of the child into the family and report on its
progress every six months. If the court is disssatisfied it
may hold ~ nearing, rescind its prior order, order a new
reintegr .tion plan or order any other disposition authorized
by the law. These dispositions include placing the child at
home under agency supervision or placing the child in
out-of-home placement; they do not include ordering
initiation of termination of parental rights proceedings and

adoption.

3.2.6 Judicial hearings on motion of a party

The seven states with statutes in this category
generally do not require the court to determine a permanent

plan for the child's future if the child cannot be returned
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home. In Rhode Island the court may, at any time, "for good
cause shown" revoke or modify its decree giving custody of
the child to an agency. In Pennsylvania, on petition, the
court must consider altering the conditions of placement or
ending placement or, on petition of the child's attorney,
the court must order the agency to establish or implement
needed services. In Massachusetts, parties may obrain a
"review and redetermination" of the needs of the child.

None of them focuses on permanency planning considerations.

3.2.7 Periodic review by review board or other court-

appointed or approved bodies

See discussion in Section 3.7, below.

3.2.8 No statutory proceeding

Wyoming, with no statutorily required proceedings

does not require any specific decision by statute.

3.2.9 Special problems with legal criteria for decisions

While most states do not spell out criteria for
decisions on the child's future status apart from general
provisions about the "best interests of the child" or
"safeguarding the chil@'s welfare," a few have criteria that
actually may make it more difficult to accomplish a plan of
return home for the child. For example, in New Hampshire
parents have the burden of demonstrating to the court not
only that the child will not be endangered in the manner
adjudicated on the initial petition if returned home but
also that they are in compliance with the prior court order
and that return is in the child's best interest. In North

Carolina, the judge may not return the child home unless
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sufficient facts are found to show that the juvenile will
receive proper care and supervision. In Illinois, 1if a
child is removed from home because of physical abuse the
child may not be returned until a hearing is held on the
issue of parental fitness and the court finds that the
parent is "fit" to care for the child. Recent standard
setting projects in the abuse/neglect area have generally
recommended a standard that the child must be returned home
unless he or she would be endangered there in the manner
that caused the child to be placed in care to begin with.
See, for example, Institute of Judicial Administration/

American Bar Association, Standards Relating tc Abuse and
Neglect, Standard 7.5 (Tentative Draft 1977). The standards
found in the described statutes may require parents to show
a level of fitness, or parenting ability or adherence to
plans beyond that necessary to ensure that the child is not
in actual danger. To the extent these standards would keep
the child in foster care when the child would be safe at
home, they may impede establishing a permanent, stable home

for the child.

3.3 Authority - What authority does the court or
court-appointed or approved body have with respect

to issuing a binding decision?

While P. L. 96-272 does not specifically require
that the court or other decision-making body holding the
dispositional hearing have any particular authority it does
require that decisior-maker "determine" the child's future
status. Such a "determination" typically requires the
decison-maker to have authority to order that the decision

be carried out.




The two 1likely sources of such authority are
statutes or some inherent authority of the court. Many
would argue that juvenile courts have inherent authority to
issue orders with respect to the care and well-being of
minors under court jurisdiction unless this power is limited
by statute. However, others would argue to the contrary.
There are, for example, appeals court decisions holding that
juvenile courts may order services for children under court
jurisdiction and others holding that courts may not order
the agency to provide specific services. Two recent appeals
court decisions have held that juvenile courts had authority
to order the Florida and Mississippi agencies to initiate
termination of parental rights proceedings. In the Interest
of J.R.T., 427 So.2d 251 (5th D.Ct.App. Fla. 1983); In the
Interest of T, 427 So.2d 12382 (Miss. 1983).

Corresponding to the legal uncertainty about court
authority to issue various kinds of orders with respect to
children in foster care is the uncertainty and disagreement
among both judges and agency staff about court authority to
issue wvarious orders. Our site wvisit interviews and
telephone surveys, discussed in Volume I, indicated
widespread belief that judges had authority to order & child
to be returned home or to be continued in foster care.
Forty-six percent of judges believed that they had authority
to order the agency to initiate termination of parertal
rights proceedings; 48 percent believed they did not. A
higher percentage of agency staff (80 percent) than judges
believed judges had this authority. A higher precentage of
judges (seventy-four percent) than agency staff (sixty-four
percent) believed the court had authority to order a
specific placement for the child, however. There was also
significant bhelief that courts lacked authority to order the
agency to initiate guardianship proceedings or to find an

adoptive placement.
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This variation in belief about the court's actual
power also reflects disagreement and tension between courts
and social service agencies over what should be the roles of
the court and the agency and who should have ultimate
decision-making authority with respect to a child. There
are disagreements about which decisions cre properly in the
realm of the law and which are in the realm of social work.
Many judges are uncomfortable making decisions they consider
to be social work decisions and many agency staff believe
the social service agency should retain ultimate

de~i1sion-making authority.

For all these reasons, it is especially important
that statutes clearly specify the authoraty of the court »2r
other decision-maker to order that the decision be carried
out and to issue orders necessary to bring that about if the
njetermination® of the <child's £future status is to Dbe
effective. There are two statutory sources to be examined
for such specific statutory authority: first, the review or
dispositional Thearing statute itself and, second, the
statutory provision specifying alternatives at the initial
disposition proceeding. The latter is relevant because in
many states the statutory review is a review of the original
disposition order or decree and it may be inferred that the
options available to the court at the time of the initial
disposition are still available at review.

~

3.3.1. Overview of statutory authority to order decision

implemented

An anilysis was made of the authority of the court
or court-appointed body specified in one or both of these

statutory sources. Table 3-2 shows the number of states 1in
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which the decision-maker has authority to order various
pPermanency planning options.
Table 3-2 - Numbers of States in which Court or
Court-appointed or approved bedies
have certain statutory euthority

Order return home 44

Order continuation in foster care 38

with no period speciiied

Order continuation in foster care 8

for a specitied period

Order termination of parental rights 24

or initiation of termination rroceedings

Orde: 1nitiation of guardianship 7
Order long-term foster care 9
Order adoptive placement or efforts 12

to find adoptive home

Order provision of services 15

It is clear that in most states c¢ourts have the

authority to order the child's return home or continued
out-of-home placement. In forty-six states, court authority
to order the child's return home is specified by stacute. 1In
forty-six states courts have statutory authority to order
continued foster care for a specified or unspecified period.
In only eight of thoss states must an order for continued

foster care be for a specified period.
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3.3.2 Termination of parental rights

However, statutory authority for the court to order
initiation of termination of parental rights proceedings,
initiation of guardianship proceedings, long term foster care
or adoptive placement is less frequent. Twenty-nine states
have statutory provisions authorizing tte court to at least
consider termination of parental rights. In only twenty-four
states is there authority to order pursuit of this option and
in some of these states the court, in fact, has the statatory
authority to terminate parental rights at treview but is not
required to consider this option. Most list termination of
parental rights as an alternative the court may select
without specifying +hat the court may order the agency to
initiate proceedings. Some, such as Virginia, Michigan and
North Carolina, appear to suggest that the court can order
termination of parental rights at the disposition or review
heawing. Others do not clearly authorize court action with
respect to termination of parental rights although they
direct the courts' attention to this concern. In the
District of Columbia the court must, in some cases,
"Jetermine" at the review why no motion to terminate parental
rights has been filed but is not required to issue any orde:
in this regard. The New Jersey statute authorizes the court
to order continued out-of-home placement with a
"recommendation" that termination proceedings be initiated.
Ir. both California and New York the court may order the
agency to initiate termination proceedings. In N2w York, if
the agency fails to act in this ragard the court may then

authorize the foster parent to initiate terminatiocn

proceedings.




3.3.3 Gu-rdianship and long-term foster care

Far fewer statutes grant specific authority to the
court to order guardianship proceedings or long term foster
care. Only seven states have statutory provisions
authorizing «courts to order initiation of guardianship
proceedings. In nine states courts have specific authority
to select long-term foster care as a placement option. In
part this is prcbably related to the fact that few states
have a statutory provision governing long-term foster care.
However, a few do, notably Maine and Virginia. In nmost
states, guardianship proceedings must be initiated by a
petition filed by the potential guardian. "raditionally,
potential guardians have proceeded with their own counsel and
agencies have not done the legal work involved in this
procedure. Perhaps in part for this reason, statutes rarely
provide for the court to order the agency to initiate
guardianship prcceedings. It is also, however, a fairly
recent development to ase yuardianship as a permanent
placement option for foster children. Ideally a state would
enact a gquardianship provision particularly designed to meed
the needs of foster children. In California, the court may
order the agencv to “"facilitate" initiation of guardianship
proceedings. In practice. this has sometimes meant that the
county attorney would represent parties filing guara_anship

actions.,

3.3.4 Adogtiqg

In twelve states the court may order that a child be
pPlaced for adoption or that efforts be made to obtain an
adoptive placement. In Texas, for children for whom parental
rights have been terminated or whose parents have voluntarily

surrendered parental rights, the court may order the agency




to attempt to place the child for adoption. In one state the
court may order that legal custody of a child be transferred
to a different agency for that agency to attempt to find an
adoptive placement. In New York the court may direct that a
child be placed for adoption in the foster family where he or
she resides or with another specific individual. This is an
important provision because agency regulations sometimes
prohibit consideration of foster parents as potential
adoptive parents. Sometimes, too, the agency claims that the
court does not have aufthority to order specific adoptive

placement.

3.3.5 Authority to order a specific placement

1f it is desired to give a court full authority to
nake a decision on the child's future status it is necessary
to give the court authority to order specific placements for
adoption, foster care, long—-term foster care or

guardianship.

One of the recurring issues in this area is whether
courts have authority to order speciiic placement in a case.
In several states, state law appears to specify that the
court may order a child placed in the custody of the social
service agency but the social service agency may determine
the actual placement of the child. Vermont is an example of
a state with such legislation. See In re G.F. No. 82-051
(Vt. 1982) which holds that the court may not order the

agency to pay for foster care for a child in a particular
placement. In other states such provisions have been
interpreted to mean there may be no court review following
termination of parental rights or voluntary relinquishment of
parental rights because the court could not issue an order

with respect to placement anyway. Similarly, litigation in
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Florida held that while the court could not order children
placed with particular foster parents, the court could order
that siblings be placed together or otherwise place
conditions on the type of placement. Division of Family
Services v. S.R., 328 So.2d 270 (1lst D. Ct. App. Fla. 1976);
Division of Family Services v. State, 319 So.2d 72 (1lst D.
Ct. App. Fla. 1975); F.B. v. State, 319 So.2d 77 (1st D. Ct.
App. Fla. 1975).

However, provisions limiting the court's ability to
order a specific placement pose a policy problem with respect
to the court's ability to decide on a permanent plan for the
child. Often the plan is not just that return home or
long-term foster care is generically preferable for a child
but, rather, that a specific placement is in the child's
interest. Placement with a specific close relative who 1is
willing to become guardian and assume long-term
responsibility for the child but does not wish to adopt in
order to maintain family harmony with the child's parent may
be the plan of choice for the child. Or long-term placement
with the same relative may necessitate long-term foster care
placement in order to ensure payment for the child's care as
there 1is not a guardianship subsidy available in most
states. However, the court might not wish to simply order
generic "long term foster care placement" as the plan for the
child if under the statute the agency would then be free to
place the child anywhere. If the child is not to be placed
with the specific relative, termination of parental rights
and adoption could be preferable to 1long term foster care
with strangers. One approach, followed in the Florida cases,

above, was to order <conditions with respect to the

placements.




While these statutory limitations on the court's
authority may not actually violate P. L. 96-272, they do
impede the court's ability to make and effectuate good
decisions about the child's future status. This is an area
in which agencies have, historically, often taken the lead
in attempting to limit the court's authority because they
did not want the court to make placement decisions they
considered too expensive nor did they want the court to make
placement decisions they pelieved were not in the child's
best interests but would be required to carry out., However,
courts do not necessarily believe they should have the power

to order a specific placement.

3.3.6 Services

In order to fully effectuate the court's decision,
particularly when the decisior. is to return the child home
at once or at a specified time in the future, courts need
authority to order the provision of services. Some fifteen
states have statutes which authorize the court to order that
services be provided to the child or family. In Texas, the
court may order the state agency or other authorized agency
to provide services to ensure that every effort has been
made to enable the parents to provide a family for their
children. In South Carolina, the court must determine
whether additional services are needed to enable the child
to return to the parents and, if so, the couct may order the
agency to provide additional services. In New York the
court may make an order directing an authorized agency to
undertake diligent efforts to encourage and strengthen the
parental relationship. Such an order may include a specific
plan of action for the agency, including but not limited to,
requirements that the agency assist the parent in obtaining

adequate housing, employment, counseling, medical or




Psychiatric care. 1In the District of Columbia, the court
may issue orders regarding services not only to the foster
care agency but to other agencies. Any District of Columbia
agency or any private agency receiving public funds may be
ordered to provide any needed services within its
authority.

3.3.7 Additional Orders

Some statutes also give courts broad, general
authority for further orders. 1In Utah, the court may issue
"other orders" setting forth reasonable conditions to be
complied with by the parent, <c¢hild, custodian, or other
parties. In Florida, the court may issue a ‘'"protactive
order" in conjunction with the performance agreement (case
plan) setting out reasonable conditions to be observed for a
specified period by a person or agency whe 1is before the
court. Florida is one of a number of states that give its
courts specific authority to require various persons or
agencies to file reports with the court on the child's

status.

3.4. Procedural Safeguards

State statutory provisions were examined to
determine exactly what procedural safeguards were available
to parties at the dispositional hearing or court procedures
closest to dispositional hearings. The following questions
were examined:

1. Is it clear that a true hearing is required by the
law rather than a paper review (no parties present)

Or an ex parte review (with only the agency

present)?
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2. Are parties required to be notified of the
hearing? By what means ~nd how far ahead of the
hearing? Must parents be warned of the possible
results of the hearing in the notice?

3. Who are parties at the review oOr dispositional
hearing? Are parents, older children and long time
foster parents allowed to participate?

4. Is a report on the case required to be filed with
the court prior to the proceeding? Are the parents
entitled to an advance copy? Is the report
admissible in evidence?

5. What is the degree of formality of the hearing? 1Is
hearsay admissible? May witnesses be called? May
they be subpoenaed? Must they be sworn? Do
parties have the right to present and cross-examine

witnesses? What rules of evidence apply?

6. Are the parties, particularly parent and child,
entitled to counsel at the proceeding?

7. Must a verbatim record be made of the proceeding?

8. Must the court issue written findings and a written
order?

9. May the decision be appealed?

It should be noted at the outset that there are
several approaches to determining what procedural safeguards
apply to these proceedings. The review or dispositional
hearing statute may specify certain procedural safeguards.
The ijuvenile or family code may specify certain procedural
safeguards that are available in "all proceedings under this
code". These protections are then available in review
proceedings as well as other proceedings under the juvenile
code. Kansas is an example of a state which takes tuis
latter approach with respect to many procedural safeguards.

In the absence of either of these kinds of provisions, one




may infer that procedural protections available at the
initial disposition hearing should also apply at reviews or
the dispositional hearing. 1In a few states court rules have
been issued which specify procedural protections available
to parties. Minnesota, for example, has taken this
approach. In the absence of such specific requirements

courts may well provide ample procedural protections to

The existence and nature of procedural protections
was one of the areas of greatest disayreement among the
various informants. In many cases the agency and judicial
respondents disagreed both on which protections were
actually provided and on which were mandated by 1law.
Further, frequent disagreement was found between what was
reported by judges to be mandated and what the statutes
appeared to require. Typically the statutes appeared to
require less than was reported to be required by
respondents. In attempting to pursue the disagreements
further with the expert reviewers from each state, it was
clear that there was substantial disagreement in many states
over what procedural protections applied. A judge would
write "I interpret our statutory requirement of a ‘'review'
to mean that a hearing should be held and I do so but I know
that many of my colleagues do not."“ Or attorneys report
that they regularly argue that the rules of civil procedure
apply in these proceedings but the judges sometimes agree
and sometimes disagree. Similar disagreements affected many

procedural rights.

A summary of the findings of our statutory analysis

appears below.
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3.4.1. Is it clear that a true hearing is required by the

law rather than a paper review (no parties present)

or an ex parte review (only the agency present)?

The term "hearing" ordinarily implies that parties
appear, or have an opportunity to appear, before a decision
maker, either personally or through attorneys in order to
present their views on the matters which must be decided.

See discussion in Chapter 2 of this volume.

Many statutes are clear in requiring a review Or
dispositional "hearing" or provide that an order can be
extended following a "hearing". In other cases the
requirements of scheduling and notice make it clear that a
true hearing 1is regquired. Thirty-four states have such
provisions. This number Wwas derived by a special
examination of each statute to determine whether a "hearing"
was required or whether it was clear from the context. This
was a separate procedure from the categorization reflected
in Table 3-1. Specifically, some states in the category of
periodic judicial proceedings to review children under court
jurisdiction do not specifically require a hearing as
opposed to a paper ‘'review." For example, statutes 1in

California, Connecticut, District of Columbia, Florida,

G:orgia, Idaho, Illinois, and Indiana are among the many
states specifically requiring a Thearing by statute.
Thirteen other states require a "hearing" on motion or in

the court's discretion.

Some statutes, however, require reports only, or
speak in terms of "review" in a context which is either
ambiguous about whether a hearing 1s required or suggest
that it is not. Under Arkansas law the court must hold a

hearing or "review the case every six months sufficiently to




enter findings of fact to determine whether the order should
be continued, modified or terminated." Under New Jersey law
the foster care review board, which is not required to hold
a hearing, must hold an annual "review" and file a report
with the court. Upon "review" of the board's report the
court must issue an order "“which serves the child's best
interest." The court may hold a "summary" hearing when
conflicting statements of material facts cannot be resolved,
& party requests it or justice requires it. A hearing is
required every two years to e<xtend the foster care order.
In Kansas a written report on the progress toward case plan
goals is required by statute to be filed each six months.
The court must "review" the written report. If the court
decides progress is inadequate the court may after notice to
the parties and a hearing, change its earlier order. 1In all
of these cases the statute does not require a hearing in all

foster care cases under the court's jurisdiction.

Those states which provide for a review or hearing
on motion of a party, as would be expected, generally
provide for a "true" hearing in those cases in which a

motion is filed.
While the larger proportion of states provide for
hearings for all cases within the court's jurisdiction, a

significant number do not.

3.4.2. Are parties required to be notified of the

hearing? By what means a~d how far ahead of the

hearing? Must parents be warned of the possible

results of the hearing in the notice?

As a general rule, statutes that require a hearing

by statute also require notice to the parties. Some
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statutes merely specify that a new order will be entered
"sfter notice and a hearing." Noxth Dakota, for example,
provides that "reasonable notice and an opportunity to be
heard" must be given to the affected parties before the
court can extend its order. Others are much more specific
in naming the parties to be notified and in detailing the
nature of the notice anéd the method of service. Delaware
requires written notice. California and Illinois reguire
notice by certified mail. Flori.a requires that notice be
"served upon" parents. The Kansas statute provides a

detailed scheme for personal service of notice.

Time for notice of the hearing varies. Many
statutes that require notice do not specify a time. Others
suggest reasonable notice. For example, the Alaska statute
requires notice '"reasonably in advance" of the hearing.
Twelve states specify the time for notice. Notice at least
ten to fifteen days in advance of the hearing is the most
frequent range for those with a specific time period. The
shortest specified time was five days, the most, thirty
days. California was the only state vhich required both a
minimum and a maximum time period for notice, specifying
that notice must be given from fifteen to thirty days prior
to the review date. This 1is significant, Dbecause a
recurrent problem noted in site visits was serving notice on
parties, usually parents, at the time of the previous
review, often six months ahead of time. Parents may lose or

forget the notice by the time six months passes.

Another significant issue is whether parents and
other parties must be notified of the possible consequences
of the hearing. In fact, since most states have 10t
modified their statutes to provide that the proceeding can

result in a court order to initiate termination of parental
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rights proceedings, it apparencly has not zeered important
to provide such a warning. Very few states require that
parties be notified of the pecssible results of the hearing.
However, Florida and New York, for example, do require that
parents be notified of the alternatives available to the
court at the hearing. The New Mexico statute requires that
parents be notified of the purpose of the hearing. 1In
California, the statute requires that parents be warned both
at the time of initial disposition and at subsequent reviews
of the possibility that their parental rights will be
terminated if they cannot resume care of the child by the
time of the dispositional hearing. Warnings may be less
important when parties are represented by counsel but are

nonetheless significant.

3.4.3. Who are parties at the review or dispositional

hearing? Are parents, older children and long time

foster parents allowed to participate?

Many statutes simply provide for notice of the
review or dispositional hearing to be provided to "the
parties." Presumably this includes at least parents and the
agency and may include the child. The specific categories
of people most often named as parties in the review or
dispositional hearing are parents, the agencyY and oilder
children. Parents are almost universally named when parties
are specified. They are explicitly given the right to
notice in thirty-one states. Older children are named as
parties to be notified of proceedings in twenty-one states.
In eight, notice is limited to children twelve and older: in

two, to children fourteen and older and in one to "mature"

children.




Some states provide that foster parents or current
custodians must be notified of the proceedings. Sixteen
states have such a specific requirement with respect to
foster parents. This is significant because foster parents
may have valuable information about the child and many
ultimately can provide a permanent home for a chi'd who
cannot return home. By way of example, New York law
provides that foster parents in whose home the child has
resided for at least eighteen months must be notified of the
proceedings. Arizona gives a right of notice and
participation to foster parents in whose home the child has
lived for six months or with whom the child is living at the
time of the hLearing. Some statutes allow the court to grant
party status to other interested persons; this may include
foster pecvents among others. For example, in Delaware the
court mu. send notice of judicial hearings on review
petitions to "other interested parties." Such a provision
is a helpful way to include other persons with a serious
interest in the child's welfare such as relatives. Other
parties sometimes required to be notified include an agency
other than the state agency in charge of the child's
placement: service providers; parents' and child's

attorneys; and the child's guardian ad litem.

3.4.4. Is a report on the case required to be filed with

the court prior to the proceeding? Are the parents

entitled to an advance copy? Is the report

admissible in evidence?

Twenty-nine states have a statute requiring that
some form of report be filed with the court either 1in
conjunction with a review proceeding or independently.
Statutory requirements for the reports vary from very

general to very specific. Typically, those states which




require a report in conjunction with a motion to extend the
foster care order require a fairly dgeneral report while
tnose which require a report in coujunction with a review or
with a proceeding which must consider permanency planning
options for the child are more 1likely to requitve that the
report address the question of the child's permarent future

status.

Those which focus on permanency planning may offer
very helpful information to the court. For example, under
New Jersey law the citizen's review board must report to the
ccurt with a finding whether return home, continued
out-of-home placement or initiation of termination of
parental rights proceedings is in the <child's Dbest
interests. 1f continued foster placement is recommended,
the report must state whether the pPlacement plan is
appropriate to the child's needs. Under Louisiana's new
review and dispositional hearing statute, a case progress
report must be filed with the court periodically by the
agency. It must address the length of time the child has
been 1in placement; the number of placements; services
provided to parents, child and foster parents; a description
of visitation by parents and department efforts to aid
visitation; parents' progress; barriers to return home
including wunavailability of services; recommendations of
services to return the child home or facilitate another
permanent placement; a timetable for return home or other
permanent placement; a specific recommendation for a
permanent plan for the <child if return home is not
recommended; an explanation of why another permanent plan is
not appropriate if continued foster care is recommended; and

compliance of the department with any court orders.
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A report from the agency responsible for the child
or from the citizen foster care review board can be a very
helpful tool to outline for the court the issues presented
in a particular case. However, as a matter of fairness, if
a report is to be presented to the court, parents and their
attorneys and the child's attorney or guardian ad litem
should be entitled to an advance copy in order to know the
position of the agency and in order to be able to respond to

the course of action proposed by the agency.

Nine states have statutory provisions requiring
that copies of the report be provided to parents or made
available to them. Three have such provisions with respect
to older children and three with respect to the child's
attorney or guardian ad litem. In addition, in some sStates
where hearings are not required by statute to be held in

every case, reports are required to be furnished to parents.

This at least gives them a chance to seek a hearing
if they disagree with the report. New Hampshire law
requires the agency to file a report at least fourteen days
prior to the annual court review and to send copies of the
report to all parties. Florida law requires that a copy of
the written report be provided to the parents and their
attorney of record at least forty-eight hours in advance of

the hearing (a very brief time to prepare a response) .

Many times there are disputes over the way reports
should be treated at the time of the hearirg. Should they
actually be admitted into evidence? Or should they serve a
function analogous to that of a pleading or affidavit?
Several states have enacted specific provisions regarding
the admissibility of reports. The 1Indiana and Louisiana

statutes provide that reports may be admitted into evidence




"to the extent of [their] probative value." Alabama
statutes provide that at the hearing on a motion to modify
the dispositional order parties and their attorneys must te
given the opportunity to examine and controvert written
reports which are received by the court and used in making
its -Jetermination. Parties must be afforded an opportunity

to cross-examine the individual who made the report.,

Cases in other contexts suggest that the due
process guarantees of the United States Constitution
probably require that all parties be given an opportunity to
examine any report admitted into evidence, to cross-examine
the maker of the report, and to call as witnesses those whom
the maker of the report relied on for information. See
Dodson, Advocating at Periodic Review Proceedings in Foster
Children in the Courts 86, 100-101 (M. Hardin ed. 1983).

3.4.5 What is the degree of formality of the hearing? 1Is

hearsay admissible? Do parties have the right to

Present and cross examine Witnesses? May they

subpoena witnesses? Wrat rules of evidence apply?

A large proportion of the statutes which require
some form of hearing simply are silent on procedural and
evidentiary issues with no other statute clearly filling the
gap. As a result, it is up to i he presiding judoz to decide
on the formality of the procedure and to decide such
questions as whether Witnesses may be called and
cross-examined. As was discussed in Chapter 2, some of
these protections, particularly the right to present and
cross-examine witnesses, are "essential elements" of due
process which should be available at dispositional hearings
both because of P.L. 96-272 requirements and the United

States Constitution. It is also desirable for the statute




to specify the rules of evidence which apply, simply for the
clarity of all the parties.

Some statutes are specific. Nineteen states have
statutory provisions insuring parties the right to present
witnesses; sixteen provide a right to cross-—examine
witnesses; twenty-nine provide a right to "be heard" or to
"participate" in the hearing. (Ssome of the states are clear
as to all three and are in all three categories.) The New
Mexico statute specifically states that the rules of
evidence will not apply to review hearings. All persons
notified of the review hearing must be given an opportunity
to present witnesses and cross-examine witnesses. Some
states have general provisions that may apply to review
proceedings; often this is not completely clear. North
Dakota, for example, has a general provision which states
that a party is entitled to the opportunity to introduce
evidence and otherwise be heard in his own behalf and to
cross examine adverse Witnesses. The review provision
itself, however, simply says that an "opportunity to Dbe
heard" must be given to the parties affected in order for

the court to extend a disposition order.

States may be specific in providing that certain
evidentiary rules apply in all juvenile court proceedings.
Some ten states have specific statutory provisions on this
point. For example, Kansas law provides that the rules of
evidence of the code of civil procedure apply in all
proceedings under the juvenile code, with specific
exceptions relating to the doctor/patient privilege and the
admissibility of reports. The Oklahoma statute provides
that all evidence that will be helpful in determining the
proper disposition of the child is admissible at the

dispositional hearing even if it would not be competent
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evidence in the adjudicatory hearing. This includes oral

and written reports.

3.4.6 Are the parties, particularly the parent and child,

entitled to counsel at the proceeding? Must

counsel be furnished at state expense if the

parents are indigent?

The 1issue of entitlement to counsel, especially
court-appointed counsel, has been highly contested in
juvenile court proceedings in recent years. In Lassiter v.

Department of Social Services, 452 U.S. 18 (1981), the U.S.

Supreme Cou:t held that counsel’ must be appointed for some
but not all indigent parents in termination of parental
rights cases. Generally, the dispositional hearing itself
has less critical consequences for the parent than a
termination case. As a result the claim to a right to
counsel is correspondingly weaker at dispositional hearings

than in termination cases.

The Supreme Court has not ruled on whether a child
who is the subject of an abuse/neglect or termination of
parental rights case is constitutionally entitled to counsel
in these proceedings. However, Smith v. O.F.F.E.R., 431
U.S. 816 (1977) held that children need not be represented

by separate counsel in proceedings concerning their removal

from their foster home.

Nonetheless, despite the possible lack of a
constitutional mandate for «counsel at the dispositional
hearing, it should be noted that virtually every
organization which has issued recommeadations on the subject
of juvenile court proceedings recommends that children arnd

indigent parents be provided with counsel at public
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expense. The Institute of Judicial Administration/American
Bar Association Juvenile Justice Standards Commission,

Standards Relating to Abuse and Neglect require appointment

of counsel for the child and indigent parents and refers to
continued representation by counsel at the time of review
proceedings. The federal ¢Child Abuse Prevention and
Treatment Act, Public Law 93-247 (1974) requires that states
appoint a guardian ad litem for children in all proceedings
"arising from a report of neglect or abuse" as a condition

of eligibility for federal program support.

Given this degree of attention over a period of
several years to the gquestion of counsel, it is not
surprising to find that a large majority of states, some
forty-five, have some statutory provision for appointment of
counsel or a guardian ad litem, or both, for the child in
abuse/neglect proceedings and a majority, some thirty-seven,
also provide for appointment of counsel for indigent parents
at some stages of the proceedings in at least some

circumstances.

However, questions concerning precisely when
counsel is required, and under what conditions and whether
counsel is paid for at state expense, arise at the
dispositional hearing. The statutes of many states do not
make it clear whether counsel is expected to continue beyond
the trial and disposition hearing in the 9original
abuse/neglect case and whether counsel will be compensated
for continuing. That is, the duration of the appointment of

counsel is unclear.

The expert reviewers who reviewed the state
statutory summaries made it quite apparent that the state of

the law was very ambiguous in many states about whether




appointment* cf counsel was required for review proceedings
or whether counsel appointed for the trial was required to
continue to represent parent or child at review proceedings
or whether the state had to pay counsel who chose to
continue representation to that point. The argument can be
made that counsel is appointed for the case and that the
case continues until the court jurisdiction ends because the
child is returned home and the case closed or placed for
adoption or guardianship. While it is clear this argument
is often made, our experts indicated that it is often
rejected. Where a right to counsel is established by the
statute it is most often in a general provision without a
reference to the review or dispositional hearing phase of

the case.

Counsel is an expensive commodity and courts tend
to resist appointing counsel unless the law clearly requires
it. For example, our site visits clearly revealed that even
when the law appears tc require appointment of counsel,
counsel was sometimes not appointed for parents unless they,
on their owr, contested the agency's position and requested
counsel. Similarly, in states in which appointment of
counsel for the child is possible, this, in practice, is
sometimes not done, if the parents and agency are "in
agreement." This poses a serious problem for the child's
well-being when parent and agency agree that the child
should remajn in foster care without termination of parental
rights because then no one is available to advocate for a
permanent plan for the child. In addition, at least one
case was called to our attention in which a court held that
the statute requiring counsel for the child was met by the

representation of the District Attorney.




Many statutes providing for court-appointed counsel
clearly do not require counsel in all cases. The Alabama
statute provides that counsel should be appointed for the
child in dependency cases ‘'where there 1is an adverse
interest between the parent and child" or where counsel is
"otherwise required in the interest of Jjustice." In
Arkansas the court has authority to appoint defense counsel
for parents "in appropriate cases." The Georgia statute
provides that counsel must be provided for a child "not
represented by his parent, guardian or custodian." Idaho
law provides that the court may appoint independent counsel
for a parent 1f the proceedings are complex, counsel is
necessary to protect the parent's interests adequately and
such 1interests are not represented adequately b, ‘nother

party.

The nature of the decision which must be made at a
dispositional hearing is of sufficient complexity and
importance to require assistance of counsel. If counsel is
to be pcovided regularly, state statutes must specify that
counsel be appointed at state expense for the child and
indigent parents with representation to continue through the
dispositional hearing and until a permanent placement for

the child is finalized.

Several states do this now. For example, Kansas
statutes require appointment of an attorney as guardian ad

litem for the child and require appointment of an attorney

for parents who want an attorney but are unable to employ
one, except for competent parents who waive counsel or
parents who refuse to attend hearings. Both the child's and
parents' attorneys "shall continue to represent the client
at all subsequent hearings in proceedings under this

statute, including any appellate proceedings, unless




relieved by the court upon a showing of good cause or upon a
transfer of venue." California law provides that the minor
and parents are entitled (o appointed counsel "at every
stage of the proceedings when they desire but cannot afford
counsel." However, the statute goes on to say that the
child 1is entitled to separate counsel '"when there is a
conflict" between the interests of the child and parent. It
is difficult to know when this is not so in abuse or neglect

cases.

In New York the parent, foster parent or other
custodian and the respondent in "any proceeding" have the
right to appointed counsel if indigent. The North Carolina
statute provides that a juvenile has the right to be
represented by counsel in all proceedings and that all
juveniles are conclusively presumed to Dbe indigent.
Colorado extends the right to «counsel to parents of
voluntarily placed children at the eighteen month review
unless the court specifically finds that such appointment

would serve no useful purpose.

3.4.7 Must a verbatim record be made of the proceedings?

Only 13 states have a statutory requirement that a
verbatim record be made of review and dispositional hearing
proceedings in at least some circumstances. In two
additional states a record could be made "on regquest."
Those that had a statutory provision at all tended to have a
general provision in the juvenile code. California law, for
example, provides that the official court reporter shall
record testimony in court hearings conducted by a judge, and
"as may be directed by the court" in all hearings before a

referee.




Other information collected in the study confirmed
that it was not an unusual practice for hearings betore
magistrates, referees, or Commissioners not to be recorded,
while hearings before judges were. Michigan law
specifically provides that stenographic notes oxr other
transcripts of the hearing shall be taken only when
requested by an attorney of record or when ordered by the

court.

A record is important for preserving evidence for
purposes of further proceedings, such as termination of
parental rights proceedings, and for purposes of allowing an
appeal from the decision of the court at the dispositional
hearing. It also may serve, at a later time, to clarify
what happened and what was discussed at the dispositional
hearing proceeding. For example, parents may promise tc
take certain steps by a certain time in order to obtain
return Oof the child or the agency may promise certain
services. It may be helpful later to determine exactly what
was said. We recognize that the issue of recording of
proceedings is often covered by court rules rather than by
statute and for that reason are unable to say with certainty
the proportion of states that may have some requirement

regarding recording of proceedings.

3.4.8 Must the court issue written findings and an order

at the hearing?

Only eleven statutes require a written finding and
order following a review or dispositional hearing. This
could be a fairly serious problem if written orders are not
issued, as uncertainty over exactly what the court ordered
may hinder further progress on the case. Social workers

assigned to a case may change and in the absence of a
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written order will have no way of knowing precisely what the
court has ordered. A different judge may hear the case the
nex: time and not be able to determine accurately what
happened at the prior hearing. It may be impossikle to
appeal an order if there is no written order from which to

appeal.

A requirement of written findings tends to focus
the court’s attention on the decision to be made at the
hearing. Requiring written findings why the child cannot be
returned home or placed in a permanent home through adoption
or guardianship when the court issues an order placing a
child in long term foster care may compel the court to more
carefully consider these other alternatives, which are
generally prererable to long term foster care. The fact is

that few statutes require written findings and orders.

Among the states that do now require specific
written orders at their review or dispositional hearings are
New York and Louisiana. The New York statute on review of
children in voluntary placement provides that an order of
disposition include the court's findings supporting its
determination that such order is in accordance with the best
interests of the child. The new Louisiana statute requires
the court to "enter an order" with determinations on a
number of specific points. When the court determines that a
child should be placed with a relative or continued in
agency custody, it must include written findings specifying
why return home or termination of department custody or
another permanent placement is not possible. If the current
placement is not expected to be permanent, the court must
specify a timetable for return home or another permanent
placement. (the agency must then notify the court and the

parties if the timetable is not met).
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3.4.9 May the decision he appealed?

In only seventeen states, statutes indicated a
right to appeal from a decision at a review or dispositional
hezring. In some cases, the decision at the dispositional
hearing is a final one and should always be appealable. For
example, if the child's attorney believes return home would
be dangerous, it should be possible to appeal a decision to
return the child home. Siailariy, if the child has been
ordered into long-term foster care and both the child's
attorney or guardian ana the parents believe return home is

preferable, appeal should be possible.

3.5 Coverage =-- What children are covered by the

relevant statute?

Failing to mandate dispositional hearings for all
children in foster care is a major failing of many existing
foster care review laws. In some states all children may
not receive hearings because the statute requires hearings
only on motion of a party or only in the ~court'-~
discretion. And in some states statutes do not mandatc
review proceedings for certain categories of children. Most
often excluded from statutory coverage are children
voluntarily placed in foster care My their parents through
agreement with the agency, children whose parents
voluntarily relinguished all parental rights, and children

whose parental rights have been terminated by the court.
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3.5.1. Children who may be excluded because of lack of

mandated hearing

In thirteen states, court review procedures are not
mandated by statute at all (Wyoming) or are required by
statute only at the court's discretion or on the motion of a
party. These states are those listed in Table 3-12 under
the heading "hearings on motion oi a party" and "report only
or report plus judicial discretion to schedule a hearing" as
well as Wyoming with no procedure. In some areas the
problem may be partially resclved by the agency see ing a
hearing in all cases under court jurisdiction, as is
reported to be the case in Massachusetts. Nonetheless,
there is no statutory hearing requirement of coverage 1in

these cases.

3.5.2. Voluntar ' Placements

Thirty-seven states ave not required by statute to
conduct dispositional hearings by a court or court-appointed
or approved body for children voluntarily placed in foster
care. Six of those states have statutory limits on tire in
voluntary foster care; however, other states have agency
regulations 1limiting time 1in foster care. Eleven states
have mendatory review procedures by a court or
court-appointed or approved body covering voluntarily placed
children and three states have discretionary procedures.
Discretionary procedures are those 3in which hearings are
available at the discretion of the court after the court
receives a report or in which a party must file a motion
requesting a hearing. Mandatory procedures are required for
all children in the particular category. In scme states
high proportions of children in foster care are there on
voluntary placements and for that reason the numbers

involved are significant.
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Table 3-3 Number of States With Review Procedures Covering

Voluntarily and Involuntarily Placed Children

Statutory Mandatory Discretionary No

Time Limits Procedure Procedures Procedure
Voluntary
Placements 6 11 3 37
Invecluntary
Placements - 38 12 1

The large majority of states simply do not have a
statutory mechanism for establishing court jurisdiction over
children voluntarily placed in foster care Dby their
parents. Whiie many agencies have dealt with the P.L.
96-272 mandate for six month reviews for voluntarily placed
children by establishing internal agency review procedures
by agency regulation, agency action cannot confer on the
courts authority to conduct dispositional hearings for such
children. In many states the courts have no statutory
jurisdiction over such cases. And lacking Jjurisdiction
courts cannot "approve" or "appoint" bodies to review the
cases. Further, it is difficult to see what supervisory
power the court might maintain with respect to individual

children in the absence of juvenile court jurisdiction.

Under the most typical statutory schemes, the court
obtains jurisd ction through the initiation of formal
proceedings for abuse, neglect or dependency and maintains
jurisdiction as long as the child is under the supervision

of the agency. Various review proceedings after
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adjudication are timed from the initial disposition
proceeding in that case, or from the time the placement
order was issued. Children who are not in care pursuant to
such orders simply are not covered. Yet P.L. 96-272 does
require dispositional hearings within eighteen months for

all children in public agency supervised foster care.

Another statutory option to meet the eighteen month
dispositional hearing requirement is to simpliy 1limit the
amount of time an agency may maintain a child in foster care
pursuant to a voluntary placement without initiating a court
proceeding of some kind. The survey identified six states
with such statutory time limits. For example, Alaska and
California statutes 1limit time in voluntary foster care to

six months. Vermont sets a time limit of one year.

Eleven states have established other statutory
mechanisms for insuring court review of all children
voluntarily placed in care. In New Jersey, statutes require
that the agency file notice cf voluntary placements with the
court within seventy-two hours; this establishes continuing
court jurisdiction over the child's pPlaceme nt, Thereafter
the child is entitled to the same periodic reviews by a
citizen review board and the court as are children placed in
care by the court. (However, many of these are only
required by statute to be paper reviews.) Ir Missouri, when
a voluntarily placed child has been in cars for six months
the agency is required by statute to petition the juvenile
court to review the child's status; the court must review
the case but may or may not conduct a dispositional hearing
at that time. In Fleorida the court must review the cases of
voluntarily placed children at .ix months and annually
thereafter. In Colorado, if the child remains in voluntary

foster care in excess of ninety days statutes require that a
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hearing 'nust be held to determine whether continued
placement is in the best interest of the <c¢hild and the
community. Parents are entitled to notice. Periodic

reviews follow.

Although these statutes clearly demonstrate that it
is possible to establish appropriate statutory mechanisms
for bringing voluntarily placed children under the court's

jurisdiction, few states have taken steps to do so.

3.5.3. Children voluntarily relinquished by parents or

whose parental rights have been terminated.

Children whose parental rights have been terminated
also need reviews and further dispositional hearings to
insure that a permanent plan - such as adoption, long-term
fosier care, or guardianship is actually arranged for the
child. But as with children who are voluntarily placed in
foster care by their parents, children whose parents
voluntarily relinquish all parental rights are generally not
covered by review and dispositional hearing statutes because
no court ever established jurisdiction over the case.
Children whose parental rights have been terminated may also
have difficulty obtaining dispositional hearings. In a
number of states, involuntary termination of parental rights
cases are heard in a different court from the one which
hears the initial abuse/neglect case. The juvenile court
may cease exercising jurisdiction when the termination of
parental rights case is filed in the other court and no
statute may require continued review or dispositional

hearings after that ti..c.
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The Texas statute clearly provides for periodic
reviews of children whose parental rights have been
terminated or whose parents have voluntarily relinquished
all parental rights by authorizing the court to order the
agency to find an adoptive home. The Washington State
statute requires the court to review the status of children
whose parents' rights have been terminated every six months
until an adoption decree is entered. Other states which
specifically cover such children incluée the District of

Columbia, Georgia, Kansas, Minnesota, and Virginia.

3.6 Timing - Who schedules these proceedings and what

time frame is specified by statute?
3.6.1 Time Frame

The statutory time frame for holding the 1legal
proceeding closest to a dispositional hearing wvaried
enormously, as shown in Tables 3-4 and 3-5. Where state
statutes provided for some form of periodic review or
dispositional hearing by a court or court—-appointed or
approved body for children who remain in foster care, the
time frames wvaried considerably. Most o0f the times
specified for periodic review proceedings which most closely
approximated dispositional hearings under Public Law 96-272
ranged from six months to two years. A number of these
proceedings are the same as would be used to satisfy the

P.L. 96-272 six-month review requirement.

A number of states have changed their statutes to
provide for a review period of eighteen months or less.
However, even those with new statutes may not clearly
require scheduling of the dispositional hearing within

eighteen months. For example, Nevada has passed a statute




which requires that the dispositional hearing be held within
eighteen months after the initial semi-annual hearing and at
least annually thereafter. Thus the initial? dispositional
hearing can be held more than eighteen months after the
child enters care. Of particular concern are those states
that provide no specific time frame for hearings but,
instead, provide for hearings on motion of a party. These
nine statutes obviously provide no assurance of timely
dispositional hearings. Nor does Wyoming, which has no

statute providing for a review.

Table 3-4 Time Within Which a State's Proceeding Most
Closely Approximating P.L. 96-~272
Dispositional Hearing Requirement Must Take

Place

Time until first proceeding

6 mo. 1 year 18 mo. 2 vrs. On motion
Hearing 10 14 19 5 9
Paper
review 4 2 1

Several states appear in more than one category because review
proceedings for different classes or ages of children are

scheduled at different times.

One difficulty with many statutes is that the time for
reviews and dispositional hearings is calculated, under
statutory requirements, not from the time the child entered
foster care, but, rather from the date the court entered an

order of disposition in the abuse or neglect case. This is the
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case in twenty-five states. Many states have no time limits
for bringing such a case to trial and in many areas children
may remain in foster care for six months or more while awaiting
trial. Thus, a statute which requires a dispositional hearing
eighteen months after the date of the order of initial
disposition does not guarantee the child a dispositional
hearing within eighteen morths of entering foster care. Some
twenty-one states have statutes which could be construed as
requiring some action based on the date of entry into foster
care. Even these can be problematic because courts sometimes
construe "date of placement" to mean date of placement order by
the court at initial disposition. The Virginia statute
provides a good example. The Virginia statute requires a
petition for a hearing "within sixteen months of initial foster
care placement" and requires the court tc set the hearing
within sixty days of the filing of the petition. New York
statutes require that when a voluntarily placed child has "been
in foster care" for eighteen mon:hs the responsible agency must

file a petition for review.

P.L. 96-272 requires that further dispositional
hearings be held "periodically" after 18 months but allows the
state to define the time frame for these subsequent
dispositional hearings. Table 3-5 shows the times established
by statutes. In states with statutes that simply mandate
periodic reviews or mandate hearings on expiration of the
dispositional order, hearings continue to be held at regular
intervals, although none of them may result in a definitive
decision on the child's future. Most of the states which have
passed legislation requiring a decision on the child's future
status at a specific point in time also provide for subsequent
dispositional hearings. Florida, Inciana, Iowa, Michigan,

Vermont, Nevada and Oklahoma, for example, all have such

provisions.




Table 3-5 Time Within Which a State's Proceeding Most
Closely Approximating Subsequent Dispositional

Hearings Must Take Place

6 mo. 1 year 18 mo. 2 yrs. 3 yrs.
Hearing 11 10 9 1 1
Paper
review 1 1

3.6.2 Scheduling

State statutory schemes are split on whether the court
or review board is required to hold a hearing at a specific
point in time or whether the agency is required to petition for
an extension of the order or petition for a review. Statutes
which provide for orders to expire unless the agency files a
petition for an extension may provide an incentive for action

by the agency. For example, it may simply be easier to return

a child home at the time a petition would be required rather
than seeking extension. Other aspects of this study,
particularly site visits, indicated that scheduling of reviews
by the agency was sometimes unreliable, particularly when the
individual worker was relied on to schedule the hearing.
Particular difficulty may be expected when no statutory time
frame is provided for agency petitions, but, rather, the agency

is attempting to meet P.L. 96-272 requirements by filing a

motion to modify or motion for a review in a timely fashion.
I1f a petition is required by statute to be filed when

the child has been in foster care for eighteen months, it 1is

almost assured that the hearing itself will not be held within
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eighteen months of the child's entering foster care because of
the necessity of notifying all parties and awaiting scheduling
on the court docket.

3.7 Court-appointed or approved bodies - What 1is the

authority of court-appointed or approved bodies?

Nine states reported during telephone interviews that
they used court appointed or approved bodies to hold the
dispositional hearings required by P. L. 96-272. They were
Mississippi, Montana, Oregon, Kansas, Kentucky, New Jersey,
Idaho, Tennessee and Wioming. Since the time of the telephone
interviews, Tennessee has passed new legislation which requires
a judicial hearing within eighteen months of Placement,
Presumably, this judicial hearing will be used for purposes of
meeting the dispositional hearing requirement. Therefore,
Tennessee is not included in the following discussion. Five
states, Mississippi, Oregon, Kansas, Idaho and Wyoming, had no
statutory provision at all establishing these administrative
pProceedings. Of those tive states, four had statutory
Provisions establishing some form of periodic report to the
court or court review, while Wyoming has no statutory provision
covering foster care review or dispositional hearings at all.
The five states are included in other categories than "periodic
review by review boards or other court-appointed or approved
bodies" in Section 3.1 and Table 3-1, above, because those

categories are based on the statutory provision which most

closely resembles the P.L. 96-272 dispositional hearing
requirement and there is no statutory provision establishing
the use of court-appointed or apéroved bodies in these states.
Mississippi statutes require periodic reports to the court as
well as annual court ‘"review" of custody orders. Oregon
statutes require an annual report to the court, Neither of

these states requires a hearing. Kansas statutes require




reports to the court each six months and provide the court may
hold a hearing if not satisfied with progress in the case.
Idaho statutes require an annual court hearing if the custody
order is to be extended. It is unclear in these states how the
court appointed or approved bodies were established, what their
procedures are, the nature of the decisions required and their

relationship to the court.

Kentucky, New Jersey, and Montana all establish a
review board or review committee procedure by statute. In
Kentucky, review boards are discretionary under the statute.
In New Jersey and Montana they are required by statute. In all
three states the board or committee must be appointed by the
court. In Montana, the committees are appointed by the court
in consultation with the agency and must 1include an agdency
representative. In Montana, the state child welfare agency is
authorized and required by statute to issue regulations
governing review board operations. In New Jersey, a separate
state level review board is set up by statute to oversee review
board operations statewide. Because New Jersey has a court
"review" with optional hearing for all cases mandated Dby
statute it was placed in the category of "report only or report
plus Jjudicial discretion” to order a hearing in Section 3.1 and

Table 3-1, above.

None cf these statutes specify the kind of procedural
safeguards one would expect or hope for in a court proceeding.
In Montana, agency regulations governing review committee
proceedings provide that members of the committee, the worker,
supervisor, foster parent, parent, child, guardian ad litem and
others as appropriate all may attend the review committee
meeting. In New Jersey notice of the proceedings must be

provided to the agency. child, parent or guardian and any

person Wwith an interest or information about the child's




welfare. However, the statute also provides that the board
will conduct the review and make recommendations based on
written materials, although the board may allow witnesses. 1In
Kentucky, there is no statutory requirement that parents be
notified of the review until it is completed, at which time the
agency, the parent's attorney and the child's guardian ad litem
all must be notified that the board's review of the plan and
progress report have become part of the court record. None of
these three statutes provide for subpoenaing witnesses, or
other attributes of what might be called "hearings". Neither
do their rules provide that attorneys for the parties may hear

the proceedings in full.

In each of these three states the board or committee
must report to the court its findiags or recommendations. In
each, the board or committee 1is required to focus on the
appropriateness of the plan for the child and on whether it is
progressing, but only in New Jersey, of these three states, is
the board required to recommend a specific plan, including
termination of parental rights if they find that course
advisable. In none of these states 1is the board's or
committee's recommendation binding. Each must file a written
report with the court. However, in Kentucky and Montana, the
court is not required to take any action with respect to the
report or to review it in any way. In New Jersey, the court
must issue an order following receipt of the report but is not
required to hcid a hearing before doing so. (It may hold a

hearing, just as the review board may hear witnesses).

In none of these three states is there a requirement
of a decision on the child's future status at a specific point
in time. In New Jersey the board and court must botl consider
whether to recommend termination of parental rights but there

is no particular limit on time in foster care.




In short, statutes in these three states are positive
in focusing attention on the permanency Pplan for the child but
are insufficient to ensure time limited decision-making.
Similarly they are weak in due process safeguards and 1in

providing authority to cause the plan selected to be carried

out.




APPENDIX A

Summary of State Statutory Provisions
Closest to P.L. 96-272 Dispositional
Hearing Requirements
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Note on Preparation of Statutory Summaries

The legal research on these statutory provisions was originally done in
February 1983 and generally covered statutory provisions enacted by the
end of 1982. In January and February of 1984, summaries of these
statutory provisions were sent to expert reviewers Jor each state. These
reviewers are listed in the Acknowledgements section. Their corrections
and revisions are included in these summaries. In several states new
legislation had been passed during 1983. These summaries reflect the new
legislation even though in some cases it will not go into effect for
several months. In some cases, the reviewers indicated that legislation
was pending in their state legislatures and that passage is expected this
year. This proposed legislation, which had not passed by early 1984, is
not included.

In addition, a few reviewers sent copies of juvenile court rules which
covered pointe included in the statutory summaries. Reference to these
rules is included in the summaries although court rules were not
researched for all states in a systematic fashion.

Please note that the term guardian ad litem and the abbreviation GAL are
used interchangeably throughout these summaries.
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ALABAMA

Procedure

Upon motion of child, custodial agency or individual with custody.
the court may hold a hearing on the order and may modify, revoke, or
extend initial disposition order. Ala. Code §12-15-74 (1977).

Coverage
Involuntary placement cases. Ala. Code §12-15-1 (10), - 74 (1977).

procedural Safequards

The court may dismiss the motion to modify, revoke or extend if after
a preliminary investigation, it findg that it is without substance.
Ala. Code §12-15-74(b)(1977).

The court may hold a hearing upon the mocion if 3% determines the
order should be reviewed. Ala. Code §12-15-74(b)(1977).

Opporturity to Present Witnesses - Parties and their counsel shall be
afforded the opporrunity to examine znd controvert written reporis,
which are received by the —court and |used in making its
determination. Parties are also afforded opportunity to
cross-examine individuals who make the reports. Ala. Code
§12-45-65(£)(1977).

In hearing on initial disposition and in subsequent hearing on motion
to modify, extend or terminate, the court may receive into evidence
all -elevant and material evidence ever if not admissable in hearings
on the petition. Ala. Code §12-15-65(£){1977).

The cour. shall appoint counsel for a child in dependency cases where
there is an adverse interest between the parent and child or when the
parent is & minor or counsel is o herwise required in the interests
of justice. Ala. Code §12-15-63 (1977).

In dependency cases, the parents, guardian or custodian shall be
informed of their right to counsel and upon request, counsel will be
appointed if parties are financially unable to obtain one. Ala. Code
§12-15-62(b) (1877).

The court, at any stage of the procaeding, may appoint GAL for a
child if he has no parent or guardian appearing on his behalf or
their interests conflict. Ala. Code §12-15-18 (1977).

The court must hear a case when the parties object to a hearing by a
referee. A judge may order a reheariag before the court if a party

files a written request within 14 days of receiving the referee's
findings and recommendations. Ala. Code §12-15-6(b) (c)(d) (1977).

Scheduling

Upon motion of child, custodial agency or jndividual with custody,
court may modify, revoke, or excend initial disposition order. Ala.
Code §12-15-74(a) (1977).
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u rity of Court

After a heiaring on the motion to modify, the court may terminate the
order if it finds the child is no longer in need of care, supervision
or rehabilitation or it may enter an order extending or modifyiag the
original order if it finds such action necessary to safeguard the
child or the public interest. Ala. Ccde §12-15-74(b) (1977).

cision Regquired

After a hearing on the motion to modify, the court way terminate the
order if it finds the child is no longer in need of care or it may
extend or modify the original order if it finds such actien is

necessary to safegqguard the child or the public trust. Ala. Code
§12-15-74 (1977).
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ALASKA

REVIEW PROCEDURE

Procedure

The court shall review a commitment order annually and may review it
more frequently to determine if order remains in the interest of the
minor and public. The department, ninor, minor's parents, guardian
or custodian are entitled to a review on application when goed cause
is shown. Alaska Stat. §47.10.080(f) (Supp. 1979).

When the court has terminated parental rights, the department or
guardian shall report annually to the court on efforts made to find a
permanent placement for the chiid. Alaska Stat. §47.10.080(c)(3)
(Ssupp. 1979).

Coverage

Children covered by a placement order. Alaska Stat. §47.10.080(f)
(Ssupp. 1979).

Time in voluntary placement limited to six months. Alaska Stat.
§47.10.230(c) (Supp. 1979).

Procedural Safequards

Notice - If a party's application for review is granted, the court
shall afford reasonable notice in advance of the review to the
department, minor, minor's parents, guardian or custodian and their
representatives. Alaska Stat. §47.10.080(£)(1) (Supp. 1979).

Opportunity to be Heard - Upon grant of a party's application for
review, the court shall hold a hearing. At the hearing, the
interested parties (the department, the minor, the minor‘'s parents,
guardian, or custodian and their representatives) shall be afforded
an opportunity to be heard. Alaska Stat. §47.10.080(f)(1l) (Supp.
1979).

The minor shall be afforded an opportunity to be present at the
review. Alaska Stat. §§47.10.080(f)(1) (Supp. 1979).

Right of Appeal - A miner, the minor's parents or guardian acting on
minor's behalf, or the department may appeal a judgment or order
issued by the court under this chapter. Alaska Stat. §47.10.080(1)
(Supp. 1979).

Scheduling

Court shall re iew placement order annually and may review more
frequently to determine if order remains in interests of minor and
public. Alaska Stat. §47.10.080(f) (Supp. 1979).

Court shall review placement upon application by department, minor,
minor's parent, guardian, ot cqg%qdign”ppan a showing of good cause.
Alaska Stat. §47.10.080¢E3iA8ubp ™ 199) s 4~

When the court has terminated parental rights, the department or
guardian shall report annually to the court on efforts made to find a
permanent placement for the child. Alaska Stat. 47.10.080(c)(3)
(Supp. 1979).
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Decision Required

Court must review placement order annually or more frequently to
determine if continued placement or supervision, as it is being
provided, is in the best interests of the minor and the public. At
the review hearing, the child must be returned home unless the court
finds by a preponderance of the evidence that the basis upon which
the child was adjudicated «continues to exist. Alaska stat.
§§47.10.080(f), 47.10.083 (Supp. 1979).

If a child is not returned home, the court shall establish on the
record: (1) why the child was removed from home; (2) what services
have been provided to facilitate reunion:; (3) what services were
utilized by the parents to facilitate reunion: (4) the visitation
history: (5) whether additional services are needed to facilitate the
return of the child to his parents (6) when return of the child can
be expected. Alaska Stat. §47.10.083 (Supp. 1979).

HEARING ON EXPIRATION OF FOSTER CARE ORDER

Procedure
Initial order of commitment may not ex-end beyond 2 years or age 19;

department may petition for and court may grant an extension of up to
two years after a hearing. Alaska Stat. §47.10.080(c) (Supp. 1979).

Procedural Safequards

Hearing required to extend commitment. Alaska stat. §47.10.080(c)
(Supp. 1979).

Scheduling

Order expires after 2 years if not extended on petition. Alaska
stat. §47.10.080(c¢) (Supp. 1979).

Authority of Court

Court may extend the order if it is in the child's and public's best
interest or not do so if it is not (in which case order expires).
Alaska Stat. §47.10.080(c) (Supp. 1979).

Decision Required

Commitment may be extended 2 years or up to age 19 (or 1 year beyond
age 19 with person's consent) if the extension is in the best

interest of the child and public. Alaska Stat. §47.10.080(c¢) (Supp.
1979).
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ARIZONA

Progcedure

Court review after child in foster care for period of one year; court
may reaffirm or direct other disposition. Subsequent yearly reviews
made when child remains 1in foster care. Ariz. Rev. sStat. Ann.
§8-515.C-H (Supp. 1982).

The agency/division must conduct a complete review of placement and
progress every six months. Ariz. Rev. Stat. Ann. §8-516(E) (Supp.
1982).

age

Statute covers cases on which parental rights have been terminated,
cases in which proceedings to terminate parental rights are underway
and permanent/long term care. Ariz. Rev. Stat. Ann. §8-515.C-H
(Supp. 1982).

procedural Safequards

Notice - Notice of court review and the right of participation

shall be provided by Jjuvenile court by certified mail unless the
court determines that another notification process is more
appropriate. Parties to be notified include: the agency: foster
parents in whose home the child resided within the last six months or
resides at present; the child's parents or guardian, unless rights
have been terminated, relinquished, or parental consent to adoption
has been given; the foster child, if age twelve or older; suca other
persons as the court may direct. The court may dispense with the
child's attendance. Ariz. Rev. Stat. Ann. §8-515/D) (Supp. 1982).

Reports - A copy of the Foster Care Review Board's findings and
recommendations shall be sent to the Division or agency with ccurt
ordered custody and to such other interested parties as the couct may
require. Ariz. Rev. Stat. Ann. §8-515.03(2) (Supp. 1982).

The divisiun/agency shall submit to the court a progress report
resulting from its six month review including an assessment of the
extent to which the agency is accomplishing the purpose of foster
care as described in the plan; the appropclateness of the plan, the
length of time in foster care and the number and length of
placement. Ariz. Rev. Stat. Ann. §8-516(E) (Supp. 198%;.

Counsel - Child has right to be represented by counsel in all
proceedings under this title and the rules of procedure for the
Juvenile Court. Counsal will be provided for an indigent parent and
child unless waived. Counsel will be provided for the child when the
court appearance may result in institutionalization of the child
unless waived. Court may appoint separate counsel for the child when
a conflict of interest exists between the parent and child. (Counsel
is appointed in addition to the one appointed for, or employed by,
the parents). Ariz. Rev. Stat. Ann. §8-725.A-E (Supp. 1982).
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Scheduling

Court shall conduct review after child has been in foster care for a
period of one Yyear. Subsequent Yyearly reviews required when child
remains in foster care. Ariz. Rev. Stat. A~n. §8-515.C-H (Supp.
1982).

Authority of Court or Review Body

At review court must determine its order of disposition. It may
reaffirm the dispositional order or direct another disposition of the
child. The dispositional alternatives 1include placing the child
with his or her parents under agency supervision; placing the child
with an 1institution, association, individual, school, <child care
agency or relative; placing the child under pzotective supervision of
the probation department; or placing the child under the supervision
of the independent living program. Ariz. Rev. Stat. Ann. §88-515(C),
(G), 8-241 (Supp. 1982).

Decisgion Required

The court may reaffirm the dispositional order or direct other
disposition of the child. Ariz. Rev. stat. Ann. §8-515(c) (Supp.
1982).

In reviewing the foster care placement and appropriateness of the
foster care plan, the court shall consider the goals of the foster
care placement and appropriateness of the plan; services offered to
reunite the family; and when return home is not likely, the efforts
which have been made or should be made to evaluate or plan for other
modes of care. Ariz. Rev. Stat. Ann. §8-515(G) (% upp. 1982).

In reviewing the foster care status of the child, the court shall, in
so far as possible, seek first to reunite the family, second -o
arrange permanent placement for the child through adoption or 1long
term foster care or other care as appropriate to the child's best
interests. Ariz. Rev. Stat. Ann. §8-515(H) (Supp. 1982).
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ARKANSAS

Procedure

After a finding that a juvenile is abused or neglected the court
shall hold a hearing or review the case every six months sufficiently
to enter findings of fact to determine whether the order should be
continued, modified, or terminated. Ark. Stat. Ann. §45-436(5)
(Supp. 1981).

Coverage

Statute covers dependent and neglected juveniles. (No statutory
provision regarding voluntary placements (limited to 30 days by
policy): excludes children whose parental rights have been or are
being terminated because Jjurisdiction is then in Probate Court.)
Ark. Stat. Ann. §45-403(4) (1977).

Procedural Safequards

The court sha'l hold a hearing or review the case sufficiently to
enter findings of fact. Ark. Stat. Ann. §45-436(5) (Supp. 1981).

Notice - Is same as in chancery proceedings. Ark. Stat. Ann. §42-425

(1977).

Coungel - Court has authority to appoint defense counsel in
appropriate cases. Ark. Stat. Aan. §42-413 (1977).

Guardian Ad Litem - Court to appoint guardian ad litem for cases
based on abuse or neglect. The guardian shall have access to all
reports relevant to the case and any reporte of examination of the
parent. Guardian shall make further 1investigations, interview

witnesses, examine and cross-examine in both the adjudication and
post-adjudication dispocition hearings, make recommendations in the
courts, and participate further in the proceedings te the degree
appropciate for adequately represeanting the child. Ark. Stat. Ann.
§42-817(a) (1977).

Appeal - Appeal is conducted by trial de novo in circuit court. Ark.
Stat. Ann. §45-44C (1977).

Schedulin
Court shall hold hearings or review case every six months to

determine wheth2r order should be =zontinued, modified or terminated.
Ark. Stat. Ann. §45-436(a) (Supp. 1981).

Authority of Court

Upon hearing or reviewing case, court must determine whetner ordes
ghonld be continued, modified, or terwminated. Court must also
determine whether trhrz olacement 1is appropriate and 1is in best
interests of the juvenile. Ark. Stat. Ann. §45-436 (5) (Supp. 1981).

Decision Reguired

Upon hearing or reviewing the case, court must determine whether
order should be continued, modified, or terminated. Court must also
determine whether the placemen: is appropriate and 1is 1in best
interests of the juvenile. Ark. Stat. Ann. §45-436(3) (Supp. 1¢81).
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CALIFORNIA

Procedure

If the child cannot be returned home because it would create a
substantial risk of detriment to the child's physical or emotional
well being, the court shall conduct a permanency planning hearing to
make a determination regarding the child's future status no later than
12 months after placement and periodically thereafter, but not less
than every 18 months during continuance of foster care. The hearing
may be combined with the 6 month review. Cal. Welf. & Inst. Code
§366.25 (a) (1982).

Coveraqge

Every dependent child in foster care. (This 1includes children
originally placed voluntarily. Voluntary placements may only continue
for 6 months unless child is frea for adoption.) Cal. Welf. & Inst.
Code §366 (a): §16507.6 (1982).

Procedural Safequards

Warning - At the initial disposition, the court shall inform parents
of termination statutory provisions and specify that their parental
rights may be permanently terminated if custody is not resumed within
12 months. Cal. Welf. & Inst. Code §361 (1982) (initial disposition).

Notice - Notice of th hearing shall be mailed by the probation
officer to the persons notified in the original proceedings, the
present custodian and to counsel of record by certified mail addressed
to the last known address or personally served 15 to 30 days prior to
the review date. Persons notified in the original proceedings include
the minor, if 14 or older:; the parents or guardian: or, if there is no
parent or guardian residing in the state, any adult relative living in
tha county or if there is none, the adult relative living nearest to

the court. The notice must include a statement that the minor and
parent or guardian have a right to be present at the hearing to
present evidence and to be represented by counsel. The notice must

also describe applicable procedures to obtain appointed counsel, Cal.
Welf. & Inst. Code §366.25 (b), 332 (e), 335 (1l982): Cal. Juv. Ct.
Rules, Rule 1378 (b): 1379.

Report - Prior to the hearing the probation officer or social worker
shall prepare a social study of the minor, which shall contain those
matters relevant to a proper disposition of the case and a
recommendation for the disposition ¢f the case., Cal. Juv. Ct. Rules,
Rules 1376 (b), 1378 (e). A report is required for the six month
review which may be combined with the permanency planning aearing., It
must cover services offered to the family, progress made, the
prognosis for return of the minor to the physical custody of the
parent or guardian and must make a recommendation for disposition.
This report must be provided to the parents 14 days before the
hearing. The community care facility or home-finding agenc; shall
also file a report with the court and the foster parents may do so.
The court shall consider any such report and recommendation prior to
determining any disposition. The court may also require additional
reports. Cal. Welf. & Inst. Code §366.2, 365 (1982).
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Minor's Right to be Present - A minor who is the subject of a juvenile
court proceeding is entitled to be present at the hearing. Cal. wWelf.
& Inst. Code §349 (1982).

The official court reporver shall record testimony and statements in
court hearings conducted by a judge, and may record testimony and
statements as directed by the court in all hearings before a referee.
Cal. Welf. & Inst. Code §347 (1982) (general provision).

Conduct of Hearing - Except when there is a contested issue of fact or
law, the proceedings shall be conducted in an informal nonadversary
atmosphere with a view to obtain maximum cooperation of all involved.
Cal. Welf. & Inst. Code §350 (1982).

Counsel - Minor and parents are entitled to appointed counsel at every
stage of the proceedings when they desire but cannot afford counsel.
The child is entitled to separate counsel when there is a conflict
between the interests of the child and parent. Cal. Welf. & Inst.
Code §316.317 (1982) (general provision).

GAL - In abuse and neglect cases, the probation officer or sociai
worker filing the petition shall be the Guardian Ad Litem unless the
court appoints another adult. Cal. Welf. & Inst. Code §326 (1983)
(general provision).

Appeal - Orders are appealable. Cal. Welf. & Inst. Code §395 (1982).

Scheduling

If the child cannot be returned home because it would create a
substantial risk of detriment to the child's physical or emotional
well being, the court shall conduct a permanency hearing to make a
determination regarding the child's future status no later than 12
months after placement and periodically but not 1less than every 18§
months during continuance of foster care. The hearing may be combined
with the 6 month review. Cal. Welf. & Inst. Code §366.25 (a) (1982).

Authority of Court

Court must return child home if statutory standard is met. If not
returned home and there is a substantial probability that custody
could be returned to parents in 6 months, court must set a further
hearing. If return home does not appear probable, court must gelect
termination of parental rights, guardianship or long-term foster care
under statutory guidelines and order agency to carry out plan. (See
further discussion under "Decision Required".) <cal. wWelf. & Inst.
Code §366.25 (1982).

In addition, court may make any reasonable order for the care,
supervision, custody, conduct, maintenance and support of the minor
subject to further court order. Cal. Juv. Ct. Rules §1377 (e), 1378
(e).

Decision Required

At the permanency hearing, the court shall first determine if the
child should be returned home. Cai. Welf. & Inst. Code §366.25 (c)
(1982).
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The court shall order return home unless the probation officer proves
return would create a substantial risk of detriment to the child's
physical and emotional well-being. Failure of a parent or guardian to
participate in court-ordered treatment shall be prima facie evidence
that return would be detrimental. The court shall review the
probation officer's report and consider the parent's progress and/or
efforts, the extent to which the parent cooperated and availed
himself/herself of services provided. Cal. Welf., & Inst. Code §366.2
(d) (1982).

If the court determines that the child cannot be returned to the
parent's physical custody, and there is not a substantial probability
that return will be within 6 months, the court shall make a permanent
plan for the chiid and shall make the following determinations and
orders: 1If the child is adoptable, the court shall order the county
counsel or district attorney to initiate an action to permanently free
the child from the parents' custody and control unless the court finds
that the parents have maintained regular visitation and the child
would benefit from continuing che relationship; a child 12 years or
older objects to the termination of parental rights: the child's
foster parents are unable to adopt because of exceptional
circumstances which do not include an unwillingness to accept legal
responsibility for the minor, but are willing and capable of providing
a stable and permanent environment for the child and removal from
their custody would be seriously detrimental to the child's
well-being. 1If the court finds that the child is not adoptable or
should not be adopted, but that an adult is available and eligible to
be a legal guardiar for the child, the court shall order the
department to initiate or facilitate guardianship unless the minor's
foster parents are unable to be legal guardians due to exceptional
circumstances and removal would be seriously detrimental to the
child's emotional well-being. 1If the court finds the minor to be
unadoptable and there is no suitable guardian available then the court
shall order the county welfare or probation department to facilitate
the child's placement in a home environment that can be reasonably
expected to be stable and permanent. The child shall not be removed
from willing and able foster parents if removal would be seriously
detrimental to the child's emotional well-being due to substantial
psychological ties. Cal., Welf. & Inst. Code §366.2% (d) (1982).

Periodic court reviews subsequent to the permanency planning hearing
shall determine the appropriateness of the placement, the continuing
appropriateness and extent of compliance with the permanent plan and
the case plan and the adequacy of services provided the child. Cal,
Welf. & Inst. Code §266.25 (g) (1982).
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COLORADO

Procedure
The court will review any decree giving custody ol a child to an
individual, institution or agency 3 months after it is entered and
each six months after this initial review. The decree itself must be
for determinate peziod and may be renewed for an additional

determinate pericd after notice and hearing. Colo. Rev. Stat.
§19-3-115 (4) (Supp. 1983).

Coverage
Voluntary placement. Colo. Rev. Stat. §19-3-101.1 (Supp. 1983).

Court ordered placement. Colo. Rev. Stat. §19-3-109 (Supp. 1983).

Procedural Safequards

Notice - In determining whether to renew the placement decree, the
court must ¢give notice prior to hearing. (§19-3-115 (4) (c) has also
been interpreted as requiring a heating at 6 month reviews.) Colo.
Rev. Stat. §19-3-115 (4) (b) (Supp. 1983).

Evidence - For the purposes of determining proper disposition for a
child, written reports and other material relating to the child's
mental, physical and social history may be received and considered by
the court subject to cross-examination by the child, parent/legal
guardian or other interested party. Colo. Rev. Stat. §19-1-108 (2)
(1978).

Report - Unless waived by the court, the Probation Department or other
designated agency shall make a written social study and report in all
children's cases. In any case where placement out of the home is
recommended the social study shall include an evaluation for
placement. Colo. Rev. Stat. §19-1-108 (1), (2.5) (1978).

Open Hearings - Hearings shall be public unless the court determines
it to be in the best interest of the child to exclude the public.
Colo. Rev. Stat. §19-1-108 (2) (1978) (general provision).

Rules of Procedure - The Colorado rules of juvenile procedure apply to
all proceedings under the neglect and dependency jurisdiction of the
court. Colo. Rev. Stat. §19-1-107 (1978).

Findings - The findings of the court and the reasons therefor shall be
entered with the order renewing or denying renewal of the decree.
Colc. Rev. Stat. §19-3-11% (b) (Svpp. 1983).

Record - A verbatim record shall be taken of all prcceedings which
might result in the deprivation of custody. Colo. Rev. Stat.
§19-1-107 (3) (1978).

GAL-Voluntary Placement - Court shall appoint a GAL to protect the
interests of a child who is subject of a review to determine whether
continued voluntary placement is necessary unless the court makes
specific findings that such appointment would serve no useful
purpose. Colo. Rev. Stat. §19-3-101.1 (4) (Supp. 1983).

GAL - The court may appoint a guardian ad litem to protect the
interest of a child in proceedings when no parent, guardian, legal
custodian or relative of the child appears at the first or any
subsequent hearing in the cases; or the court finds that there may be
a conflict of interest between the child and child's parent, guardian,
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or other legal custodian; or the court finds it in the child's
interest and necessary for child's welfare, whether or not a parent,
guardian, or otner legal custodian is present. 1In all proceedings
brought for the protection of a child suffering from abuse, a guardian
ad litem shall be appointed for the child. The appointment of a GAL
shall continue until court jurisdiction is terminated. Colo. Rev.
Stat. §19-3-105 (1) - (4) (1978) (general provision).

Counsel - At his first appearance beforc¢ the court, the child and
child's parents, guardian, or other legal custodian shall be fully
advised by the court of their right to be represented by counsel at
every stage of the proceedings. If the child or child's parents,
guardian or other legal custodian requests an attorney and is found to
be without gufficient financial means, counsel shall be appointed by
the court when termination of parental rights is a possible remedy.
Colo. Rev. Stat. §19-1-106 (1) (d) (1978).

The court may appoint counsel without request if it deems
representation by counsel necessary to protect the interest of the
child or other parties. The appointment of counsel shall continue
until such time as the court's jurisdiction is terminated., or until
such time as the court finds that the child, child's parents,
guardian, or other legal custodian has sufficient financial means to
retain counsel or that the child's parents, guardian, or other legal
custodian no longer refuses to retain counsel for the child. Colo.
Rev. Stat. §19-1-106 (1) (e), (f) (Supp. 1983) (general provision).

Appeal - An appeal may be taken from any order, decree, or judgment.
Colo. Rev. Stat. §15-1-112 (1) (1978) (general provision).

Commissioner - The Juvenile Court may appoint a commissioner to hear
the cases; parties have a right to a hearing before a juvenile judge
in the first instance but if they waive that right, they are hound by
the findings and recommendation of the commissioner. Parties may
request within 5 davs a review of the commissioner's findings and
reccmmendations by the Juvenile Judge upon grounds in Rule 59 of the
Colorado Rules of Civil Procedure. Colo. Rev. Stat. §19-1-110 (1978).

Scheduling

Placement decree shall be reviewed by court no later than 3 months
after it is entered. Colo. Rev. Stat. §19-3-115 (4) (a) (Supp. 1983).

The court shall review a placement decree every 6 months after the

initial review until termination of the determinate period. Colo.
Rev. Stat. §19-3-115(4) (c) (Supp. 1983).

Authority of Court

No specific grant of authority with respect to 6 month court reviews.
Court may after hearing on petition for renewal, renew the decree for

additional determinate period. Colo. Rev. Stat. §19-3-115 (4) (b)
(Supp. 1983).

Decision Required

(No specific decision is required on 6 month review.)

The court may renew the decree for such additional determinate period
as the court determines if it finds such renewal to be in the best
interest of the child and of community. Colo. Rev. Stat. §19-3-11§
(4) (b) (Supp. 1983).
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CONNECTICUT

Procedure

Ninety days before expiration of each committment the Commissioner of
Children and Youth Services shall petition the court to revoke or

extend commitment or terminate parental rights. Court n.,, upon
finding extension in best interest of child, extend commitment for an
18-month period. Conn. Gen. Stat. Ann. §46b-129(e) (West Supp.
1983-1984).

Coverage

Involuntary placement cases. Conn. Gen. Stat. §46b-121 (West Supp.
1983-1984).

Procedural Safequards

Notice - Court shall give notice to the parent(s) or guardian and to
the child at 1least fourteen days ©prior to the hearing on
commissioner's petition to revoke or extend commitment or terminate
parental rights. Conn. Gen. Stat. Ann. $46b-129 (e), (1) (West sSupp.
1983-1984).

Hearing - A hearing is required. [Foster Parent] shall have standing
for the purposes of this section in matter concerning the Pplacement or
revocation of commitment of a foster child living with such parent. A
foster parent shall receive notice of any application to revoke
commitment or any hearing on such application. Conn. Gen. Stat. Ann.
§46b-129 (i) (West Supp. 1983-1984).

Reports - All records of cases of juvenlle matters, including studies
and reports of probation officers, social agencies and clinics, shall
be "available" to the attorney representing the child, parent or
guardian and the adopted person. Conn. Gen. Stat. §46b-124 (West
Supp. 1983-1984).

Counsel - At the commencement of any proceeding on behalf of a
neglected or dependent youth, the court shall inform the parents of
their right to counsel and right to be appointed counsel if unable to
pay. Conn. Gen. Stat. Ann. §46b-135 (West Supp. 1983-1984).

The court shall provide an attorney to represent the child in any
proceeding in which the child's custody is at issue. Conn. Gen. Ann.
§46b-136 (West Supp. 1983-1984).

Cross-examination - Parents or guardians and their counsel have a
right of confrontation and cross-examination of witnesses. Conn. Gen.
stat. Ann. §56b-135 (b) (West Supp. 1983-1984).

Inadmissibility of Statements - Any statement or confession of pareats
made after a neglect or dependency petition is filed is inadmissible
in proceedings on that petition unless he was first advised of his
right to counsel and that statements he made could be used agains-.
him. Conn. Gen. Stat. Ann. $§46b-137 (b) (West Supp. 1983-1984).

Witnesses - In any juvenile hearing the court may summon witnesses and
compel their attendance. Conversations of the court with the child
are privileged. Conn. Gen. Stat. Aan. §46b-138 (West Supp. 1983-1984).

Availability of Records - All records of juvenile matters including
social, probation and clinical reports are confidential but must be
available to the attorneys for the child or parents. Conn. Gen. Stat.
Ann. §46b-124 (a) (West Supp. 1983-1984).
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Appeal - Parties at interest may appeal final judgments.

Conn. Gen.
Stat. Ann. §46b-142 (West Supp. 1983-1984).

Scheduling

Ninety days before expiration of each 18 month commitment, the
commissioner of children and youth services shall petition court to
revoke or extend commitment or terminate parental rights. Commitment

may be extended a maximum of 18 months. Conn. Gen. §46b-129 (e) (West
Supp. 1983-1984).

Authority of Court

The court may commit a child to commissioner for no more than 18
months unless extended by the court. The court may revoxe the
commitment, extend it or terminate parental righte under proper
procedures. The court may place a child with an individual or the

agency. Conn. Gen. Stat. Ann. $8§46b-129 (d), (e), (g) (West Supp.
1983-1984),

Decision Required

After hearing on motion of Commissioner to extend or revoke
commitment, the court may extend the commitment for 18 months on
finding thatr the extension is in the child's best interest or revoke
the commitment on finding that the cause for commitment no longer
exists and that revocartion would be in the child's best interest.
Parental rights may be terminated under termination provisions.

Conn.
Gen. Stat. Ann. §456b-129 (d), (e), (g) (West Supp. 1983-1984).
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DELAWARE

Procedure

A review board appointed by the Governor reviews 50% of children in
foster care no less than once every six months. Del. Code Ann. tit,
31, §§3803, 3809, 3810, 3814 (Interim Supp. 1983).

The review evaluates such matters as the goal of the permanent
placement plan, services to the child and others involved, placement
of siblings, length of time in foster care, number of placements,
whether the child's wishes were considered, efforts to fulfill the
plan by all 1individuals; opportunity to participate 1in wvisits,
obstacleg to hinder or prevent achievement of the placement goal.
Del. Code Ann. tit. 31, §3810 (Interim Supp. 1983).

The Board must submit a written report of the review to the placement
agency and participating parties. It must offer recommendations such
as return home, adoption of the child, initiation of terminaction of
parental rights proceedings, or continued foster care with or without
approving the permanent placement plan. Del. Code Ann. tit. 31,
§3814 (Interim Supp. 19813).

If within 15 cays of the receipt of the review report, the agency
disagrees with the Review Board recommendation, the board or other
participating party may petition the Court within 20 days for a
judicial hearing which shall be held within 45 days after the
petition is filed. The board may petition the Court for a judicial
hearing if there has been no documented action toward achieving
permanency for the child during a six month period. Del. Code Ann.
tit. 31, §§3815, 3816 (Interim Supp. 1983).

Coverage
Children placed by court order or placed voluntarily in a private

placement agency for more than nine months except children placed for
adoption. Del. Ccde Ann. tit. 31, §3802(2) (Interim Supp. 1983).

Procedural Safequards

The Board shall send written notice of a scheduled review at least
thirty days in advance to the agency, the child where appropriate,
parents, legal guardian, foster parents, child's attorney |if
applicable and any other person or agency interested in or having
information about the child. Del. Code Ann. tit. 31, §3811 (Interim
Supp. 19813).

At least seven days before the review, the placement agency shall
submit the permanent placement plan and written progress report. The
placement agency is legally obligated to provide the board with
needed information. The Board may petition the Family Court for a
hearing if refused needed information. Del. Code Ann. tit. 31, §3812
(Interim Supp. 1983).

A judicial hearing by the Family Court of the State shall be held
upon petition by the Board or participating party within 45 days
after the filing date of such petition. The court shall send written
notification of such hearing at least 15 days in advance to: the
placemert agency; :+ the :Execujive - -Dipector; the child where
appropriate; the paredtls 'Y "te§al’ qudtdihn; the foster parents: the
cnild's attorney where applicable and other interested persons. Del.
Code Ann. tit. 31, §§3815, 3816 (Interim Supp. 1983).

w6 160




ERIC

Aruitoxt provided by Eic:

Scheduling

The Board may review S0% of the children in foster care no less than
once every six months. Del. Code Ann. tit. 31, §3809 (Interim Supp.
1983).

A judicial hearing by the Family Court of the State shall be held
upon a petition by the Board or participating party within 45 days
after the filing of such petition because of agency disagreement with
the Board recommendation or if no progress is made toward achieving
permanency during a six month period. Del. Code Ann. tit. 31, §3815
(Interim sSupp. 1983).

Authority of Court or Review Body

The review board issues a report with recommendations such as return
to parents, adoption of child, initiation of termination of parental
rights proceedings, continue in foster care (with an indication
whether the permanent plan is appropriate or not). Del. Code Ann.
tit. 31, §3814 (Interim Supp. 1983).

After a judicial hearing, on petition of the review board or party,
the Family Court of the State mav enter an order: directing the
return of the child to his or her parents or guardian; continuing
placement under the current permanent placement plan; continuing
placement under a revised permanent placement plan. Del. Code Ann.
tit. 31, §3817 (Interim Supp. 1983).

Decision Required

The Board shall sgutmit a written report within 13 days to the
placement agency and participating parties offering recommendations
such as return home, adoption, 1initiation of TPR proceedings,
continued foster care is the best current plan and the permanent
placement plan for tne child is or is not appropriate. Del. Code
Ann. tit. 21, §3814 (Interim Supp. 1983).

After a judicial hearing, on petition of the review board or party,
the Family Court of the State may enter an order: directing the
return of the child to his or her parents or guardian; continuing
Placement wunder the current permanent placement plan; continuing
placement under a revised permanent placement plan. Del. Code Ann.
tit. 21, §3817 (Interim Supp. 1983).
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DISTRICT OF COLUMBIA

COURT REVIEW

Procedure

When a child has been adjudicated negls_-ted and a dispositional order
entered, the court shall hold a review hearing every 6 months for
children under 6 years of age and for all who have been in placement
legs than 2 Years; annually »or all other children. D.C. Code Ann.
§16-2323 (1981).

If a child has been in Department custody for 18 months without a
motion for termination of parental rights having been heard and for
each child who has been in custody three or more Years, the court
shall determine at the review why a motion to terminate parental
rights has not been filed. D.C. Code Ann. §16-2355 (1981).

Coveragqe

Involuntary cases (including post-termination of parental rights).
D.C. Code Ann. §16-2301 (1981).

Procedural Safequards

Report - At least 10 days prior to each review hearing, the court or
supervising agency shall submit a report to the court which shall
include, but not be limited to the services offered and provided to
the child and parent/guardian or cugtodian; any evidence of
amelioration of conditions causing neglect and evidence of new
problems which would 2dversely affect the child; evaluation of the
cooperation of the parent, guardian or custodian with the Department;
extent of visitation and reasons why infrequent or not at all;
estimated time for return home; whether agency intends to file for TPR
and why not; such other information as required by the Court. D.C.
Code Ann. §16-2323 (b) (1981).

Notice of review hearing shall be given to all parties and their
attorneys. D.C. Code Ann. §.5-2323 (c) (1981).

Counsel, GAL, Party Status for Other Caretaker - Parents are entitled
to be represented by counsel at all critical stages of abuse, neglect
or termination proceedings, and if financially unable to pay counsel,
to have counsel appointed by the court. The child shall be appointed
a guardian ad litem who is an attorney. The GAL is charged with
representing the child's best interests. If a child has lived with
someone other than the parent for 12 months or more, such a person may
be designated a party, at the court's discretion, and may be appointed
coungel if unable to afford counsel. D.C. Code Ann. §16-2304 (1981).

Appeal - There is a right of appeal. D.C. Code Ann. §16-2329 (1981).

Scheduling

Review hearing by the court shall be conducted at least every 6 months
for a committed child under 6 years of age and every 6 months focr a
child of any age committed for less than 2 years. D.C. Code Ann.
§16-2323 (a) (1981).
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Review hearings shall be held every year for children over 6 years
committed more than 2 years. D.C. Code Ann. §16-2323 (a) (1981).

Review hearings for children in care 3 years or for those in care 18
months without a motion to terminate parental rights having been held
in the prior 12 months, must consider why no such motion has been
filed. D.C. Code §16-2355 (1981).

Authority of Court

If the court finds the committment of a child is no longer necessary
to safeqguard the child's welfare, the court may order return home or
any other disposition authorized in the initial disposition
provisions. D.C. Code Ann. §16-2323 (d) (1981).

The following dispositional uptions are available: 1) return home
under supervision; 2) transfer of legal custody to a tublic or private
agency or a qualified relative or other individual except that no
child shall be ordered placed outside his or her home unless the
Division finds the child cannot be protected in the home and there is
an available placement that is likely to be less damaging to the child
than the child's home. It ghall be presumed that it is generally
preferable to leave a child in his own home: 3) the Court may make
such other disposition as is not prohibited by law and as the court
deems to be in the best interest of the child. The Court may order
any DC public agency or private agency receiving public funds to
provide any needed services within its authority; 4) terminate
parental rights; 5) commit a child for medical, psychiatric or other
in-patient treatment. D.C. Code Ann. §16-2320 (a) (1981) (initial
disposition options).

Decision Required

See "Authority of Court®.

If a child has been in care for 3 years or has been in care for 18
months without a motion to terminate parental rights having been filed
in the prior 12 months, the court shall determine at the review why no
such motion has been filed. D.C. Code Ann. §16-2355 (1981).

REVIEW APTER TERMINATION OF PARENTAL RIGHTS

rocedure

If an adoptive placement has not been made within 6 months of
termination, a hearing shall be held and another held every 6 months
thereafter at which time the Department ghall report on its efforts to
secure adoptive placement. D.C. Code Ann. §16-2360 (1981).

Coverage

Involuntary cases. D.C. Code Ann. §16-2301 (l1981).

Procedural Safequards

1f adoptive placement has not been secured, the agency must report to
the court on its efforts to secure adoptive placement including the
extent adoption was explored with the child's foster parent and why
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not appropriate, dates and names of all adoption exchanges listings
and limitations placed on facilies considered for adoption. (c) This
information is to be given to the GAL 10 days prior to the review
hearing. (d) Notice of the review hearing shall be given to the GAL
and any person with whom the ch 1d has resided for 6 months or more
who shall, upon request, be ioined as a party. D.C. Code Ann.
§16-2360 (b), (c), (d) (.381).

scheduling

1f adoptive placement has not been secured, a review hearing is to be
held every 6 months. D.C. Code Ann. §16-2360 (b) (1981).

Authority of Court

1f the court finds the agency with custody of the child is not making
gufficient efforts to secure an adoption or inappropriate limits have
been placed on potential adoptive families, the court may order such
additional efforts as appropriate or order elimination of
inappropriate limits or order transfer of power to consent to adoption
to another agency. D.C. Code Ann. §16-2360 (e) (1981).

jon Required

See "Authority of Court".
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FLORIDA

®rocedrre

In any voluntary (see ncoverage") or involuntary foster care
placement case, the court clerk shall schedule a review hearing no
later than 6 months after placement ig ordered or the court is
notified of voluntary placement, and at least annually after
placement until the child is no longer in the custody of the
department or agency. Fla, Stat. Ann. §40Y.168(f)(2) (Supp. 1981).

The performance agreemenf (case plan) exprires no later than the
second annual judicial review. If at the time of that hearing the
child is not returned home the agency must initiate tesmination
proceedings unless the cou,t finds by clear and convincing proof that
the situation of the child is so extraordinary the performance
agreement (i.e., foster care case plan) should be evtended. Fla.
Stat. Ann. §409.168(3)(c)., (3)(£)(2)(sSupp. 1981).

If in preparaticn for a judicial review hearing the social service
agency believes the parents have not complied ..th the performance
agreement although able to do so, the agency shall state its intent
to initiate TPR proceedings which shall be €£:i2d no later than 3
months from the date of the previous hearing unless the agency nas
provided the court with a written report as to reson for delay,
progress made in the permanent commitment process and anticipated

date for completion. Fla. Stat. Ann. §409.169(3)(g)(l) (Supp.
1981).

Coverage
Involuntarily placed children are cove 1 There is a conflict in

the law with respect to coverage of volunarily placed children and
children placed in adoptive homes. Minors who are refugees and to
whom federal regulations apply are not covered. Fla. Stat. Ann.
§409.168(7); §39.41 (Supp. 1981).

Procedural Safequaris

Parents are entitled to notice at the time the performance agreement
(case Pplan) is entered into that placement of the child in foster
care can result in termination of parental rights and that the court
must return the child to the parents on expiration of the agreement
if they have substantially complied with its terms. Fla. Stat. Ann.
§409.168(3)(a)6.f (sSupp. 1981).

Notice - Notice of the review hearing and a copy of the petition
including a statement of the dispositional alternatives if the court
shall be served upon: the social service agency:; the foster

parent(s) in whose home the child resides: the parent, or relatives
who transferred the care and custody of the child to the social
service sgency; other parties and participants in the agreement; the
child and the guardian ad liter. Fla. Stat. Ann. § 409.168(4) (Supp.
1981);: Rule 8.800(c)(3)(i), Fla. Rules Juv. Proc.

cage Report - The social service agency must make an investigation
and social study and furnish the court with a written report
including recommendations and status of compliance with each
provision of the performance agreement. A copy of the written report
shall be provided to the parents. attorney or to the parents or
guardian at leas} :3gh il ¥2{po ¥3.¢he judiciai review hearings.
(This requirement for providing parents with a copy of the written
report does not apply to those parents or guardians who have
voluntarily recommended their children for adoption}. Fla. Stat.
Ann. $409.168(3)(g) (Supp. 1981).
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Counsel/GAL -~ The child has a right to appointment of a guardian ad
litem (Case law holds thar parents have a right to counsel iua all
cases in which termination of parental rights may result.) Fla. Stat.
Ann. §415.508. (Supp. 1981)

Witness, cross-examination - All parties and participants have the
right to subpoena, present and cross-examine witnesses. Fla. Rules
Juv. Proc.

Record and written findings - Parties have a right to a record of the
proceedings and to written findings and orders. Fla. Rules Juv. Proc.

Appeal - Child and parents have a right of appeal. Fla. Stat. Ann.
§39.413 (Supp. 1981).

The court may dispense with the attendance of the child at the
hearing. Fla. Stat. Ann. §409.168(3)(1) (Supp. 1981).

In determining whether an agreement should be extended, the court
shall consider information provided by the social service agency, the
natural parent or parents, and the foster parents and any other
information requested by the court. Fla. Stat. Ann. §409.168(3)(c)
(Supp. 1981).

Scheduling

In any foster care placement case the court clerk shall schedule a
review hearing no later than six months after placement is ordered or
the court is notified of voluntary placement, and at least annually
after placement until the child is no longer in department or agency
custody. The second annual review must focus on a decision for the
child. Fla. Stat. Ann. §409.168(3)(f)(2),(3)(c) (Supp. 1¢81).

Authority oy Court or Review Body

(See "dec.sion required”, below, for court's ability tou order return
home or continued fostetr care, within limits.)

At a review hearing the court may 1issue a protective order 1in
assistance, or as a condition of, any other order under the act. The
protective order may set forth requirements 1in addition to those
included in the performa:ice agreement relating to reasonable
conditions of behavior to be observed for a specified period of time
by a person or agency who is before the court and may require any
such person or agency to make reriodic reports to the court
containing such information as the court in its discretion may
prescribe. Fla. Stat. Ann. §409.168(5) (Supp. 1981).

(In addition, case law has established that the court may order the
department to file a termination case, to pursue a specific
permaneicy planning goal, to pursue guardianship to place all
children in one adoptive home.)

If the court finds that the social service agency has not complied
with the performance agreement obligations, the court may find it in
contemptl and order the agencies to submit its plan for compliance and
to show cause why the child should not be returned immediately to the
home. Fla. Stat. Ann. §409.168(3)(g)(2) (Supp. 1981).
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Decigion Required

If the parents have substantially complied with the performance
agreement the court may return the child to the parents at the
expiration of the agreement (which is no later than the second annual
review). If the court finds by clear and convincing prouf that the
situation of the child is so extraordinary tiae foster care agreement
should be extended, the court may do so for a 6 month period (for
children under 13) or a maximum 12 month period (for children 13 or
older). The foster care agreement must be extended 6 months if the
court finds the parents' noncompliance is the fault of the social
gervice agency. Fla. Stat. Ann. S409.168(3)(a)6.h,(3)(c),(3)(e)
(supp. 1981).
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GEORGIA

Procedure

A dispositional order in a deprivation case may not last over 2 Years
unless a hearing is held prior to the expiration of the order on the
motion of a party, or the court's own motion, to extend the order.
The new order may not extend beyond two Years. Ga. Code §15-11-41(c)

Code §15-11-30(b) (1982).

Counsel must be provided for a child not represented by his parent,
guardian, or custodian. 1f the interests of two or more parties
conflict, separate counsel shall be provided for each of them. Ga.
Code §15-11-30(b) (1982).

The court at any stage of a proceeding wunder this chapter on
application of a party or on its own motion shall appoint a guardian
ad litem for a child who is a party to the proceeding if child has no
parent, guardian, or custodian appearing on the child's behalf or if
their interests conflict with the child's or in any other case in
which the interests of the child require a guardian. A party to the
proceeding or his employee or representative shall not be appointed.
Ga. Code §15-11-55 (1982).

(1982).
If a child is not adepted within two Years after date of termination
order and & general guardian has not been appointed., child shall be
returned to court for further orders for child's care, control,
custody. Ga. Code §15-11-54(c) (1982).
Coverage
Iinvoluntary placement c ses. Ga. Code §15-11-2(8)(A-D) (1982).
Procedural Safequards
Notice: A hearing must be held. Reasonable notice of the factual
basis of the motion and of the hearing must be given to parties
affected. The affected parties must be given an opportunity to be
heard. Ga. Code §15-11-41(c) (1982).
A summons may be personally served, or 3f party cannot be found at
home, served by mail within the state or served personally or by
registered or certified mail on an out-of-state resident. Service by
publication may bec used if an address cannot be ascertained. Ga.
Code §15-11-27(a)(b)(c) (1982).
Right to Counsel - A party is entitled to representation by legal
counsel at all stages of any proceeding alleging deprivation and is
entitled to appointed counsel if party cannot afford counsel. Ga.

A party is entitled to the opportunity to introduce evidence and
otherwise be heard on his own behalf and to cross-examine adverse
witnesses. Ga. Code §15-11-31(a) (1982) (General Provision).

Witnesses may be subpoened for any proceeding under juvenile code. i
Ga. Code §15-11-22 (1982).
\
|
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When a petition is fiied to change, modify or vacate an order, the
cour® ghall cause notice to be served, a summons is served and a
hearing, which may be informal, held. Ga. Code §15-11-42(4) (1982).

When a case is assigned to a referee to hear a juvenile matter, a
party may have the case heard by a judge if so requested for the
initial hearing as well as for rehearing after notice of the
referee's findings and recommendations. Ga. Code §15-11-10 (1982).

Recording of Hearings - Unless waived by the juvenile and juvenile's
parent, guardian, or attorney, the proceedings shall be recorded by
stenographic notes or by electronic, mechanical, or other appropriate
means. Ga. Code §15-11-28(b) (1982).

In all cases of final judgments of a juvenile court judge, appeals
shall be taken to the Court of Appeals or the Supreme Court in the
game manner as appeals from the Superior Court. Ga. Code §15-11-64
(1982).

If a petition for modification of orders is filed, the court must set
a hearing and cause notice to be served on the parties to the
proceeding or those affected by the relief sought. The hearing may
be informal. The court shall grant or deny relief as the evidence
warrants. Ga., Code §15-11-42(d) (1982).

Scheduling

Disposition order may not continue in force for more than 2 vyears,
Ga. Code §15-11-41(c) (1) (1682).

To extend an order beyond 2 years a hearing must be held prior o the
expiration of the order on a party's or the court's motion. Ga. Code
§15-11-41(c) (1) (1982).

If a child is not adopted within two years after ddte of termination
order and a general guardian has not been appointed, child shall be
returned to court for further orders for child's care, custody and
control. Ga. Code §15-11-54(c) (1982).

Authority of Court or Review Body

The court may extenc the order if it finds that extension isg
necessary to accomplish the purposes of the order extended and the
extension is not for more than two years after the prior order would
expire. Ga. Code §15-11-41(c)(3)(4) (1982).

The court may terminate the order early if it appears to the court
the purposes of the order have been accomplished. Ga. Code
15-11-41(4) (1982).

Decigion Required

The foster care order may be extended up to two years if the court
finds that the extension is necessary to accomplish the purposes of
the order extended. The court may terminate the order early if it
appears the purposes of the order have been accomplished. Ga. Code
§15-11-41(c) (1982).
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Procedure

The court sets each case for review hearing not later than six months
after the date service plan ordered. The court sets subsequent
review hearings at intervals of no longer than six months until the
court's jurisdiction is terminated. Hawaii Rev. Stat. §587-72(a)-(4d)
(Supp. 1983).

The court considers the need for permanency planning for the child at
each review hearing and at the twelve-month review hearing, if the
child is not returneid to the child's family, the court shall proceed
to enter orders on the child's future etatus as follows. If the
child was under three at the time of entry into foster case the court
must issue such orders at the 12 month review if the family has
substantially failed to comply with the service plan and both the
guardian ad litem and agency support a decision at 12 months. A
decision on the child's future status shall be made at the 12 month
hearing for children who entered care at age 3 or older if the
previous conditions are met and, in addition, the parties have no
explanation for non-compliance. Decisions on siblings shall be made
at the same time based on the age of the younger chila. In any
event, a decision on the future status of the child must be made at
the 18 month hearing if it has not been made previously. Hawali Rev.
Stat. §587-72 (Supp. 1983).

Coverage

Each case in which a service plan is ordered by the court. Children
may remain in voluntary foster case for up to one Year without
necessity of court involvement after which a petition must be filed.
Hawaii Rev. Stat. §§587-21, 587-72 (Supp. 1983).

Procedural Safequards

Notice - Notice of review hearing shall be served upon the parties
znd upon the present foster parent or parents, each of whom shall be
a party entitled to participate in the proceedings. Hawail Rev.
Stat. §587-72(b) (Supp. 1983).

Written Report - Within a reasonable period of time prior to each
hearing in a child protective proceeding, the department or other
appropriate authorized agency shall submit a written report to the
court with copies to all parties or their counsel or guardian ad
litem setting forth the then-current situation of the child and the
recommendations as to the orders or further orders as are deemed to
be in the best interests of the child and the basis for each of such
recommendations, including whether the child's family is willing and
able to exercise or provide the child with a safe home, if the
child's placement is at issue at such hearing. Such a report must be
filed 15 days prior to each review hearing or an explanation be
provided of why this is not being done. The report shall: (1)
evaluate whether the parties have complied with the service plan
ordered; (2) recommend whether the court should enforce the
consequences of service plan pertaining to the compliance or
noncompliance; (3) recommend whether the court should order revisions
to existing plan, and if so, set forth proposed revisions and basis
for recommending such revisions; and (4) set forth recommendations
for further orders deemed appropriate and state basis for
recommendations. Hawaii Rev. Stat. §§587-41(c), 587-72(c)(d) (Supp.
1983).
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Scheduling

Except for good cause shown, the court shall set each case for review
hearing not later than six months after the date that a service plan
is ordered by the court and thereafter, the court shall set
subsequent review hearings at intervals of no longer than six months,
until the court's jurisdiction has been terminated. Hawaii Rev.
Stat. §587-72(a) (Supp. 1983).

The court considers the need for permanency planning for the child at
each review hearing and at the twelve-month review hearing, if the
child is not returned to the child's family. the court shall proceed
to enter orders on the child's future status as follows. If the
child was under three at the time of entry into foster care the court
must issue such orders at the 12 month review if the family has
substantially failed to comply with the service plan and both the GAL
and agency support a decision at 12 months. A decision on the
child's future status shall be made at the 12 month hearing for
children who entered care at age 3 or older if the previous
conditions are met and, in addition, the parties have no explanation
for non-compliance. Decisions on siblings shall be made at the same
time based on the age of the younger child. 1In any event, a decision
on the future status of the child must be made at the 18 month
hearing if it has not been made previously. Hawaii Rev. Stat.
§587-72 (Supp. 1983).

Authority of Court

At each review hearing and at the twelve-month review hearing, if the
child is not returned to the child's family, the court shall proceed
to enter orders consistent with age-based criteria - mandatory
permanency planning is required for a child who was under 3 at the
time of placement. Hawaii Rev. Stat. §587-72(£)(1)-(4) (Supp. 1983).

At the eighteen-month review hearing, if the child cannot be returned
to the family home at that time, and if the decision was not made
earlier, the court shall order permanancy planning for the child as
follows: (1) that a petition for termination of parental rights be
commenced as soon as practicable, (2) that a petition for
guardianship be commenced as soon as practicable; (3) that if child
is sixteen years of age, and is of sufficient physical and
psychological maturity, the court may order that the child be deemed
emancipated; (4) that the child ghall remain in long-term foster care
until the age of majority’ pursuant to long-term foster care contract
unless the child is emancipated before then. Long-term foster care
status shall not be subject to modification or revocation except,
upon a showing of extraordinary circumstances to the court. Hawaii
Rev. stat. §587-72(h)(1)-(4) (Supp. 1983) .,

Decision Required

At the eighteen month hearing the court must order "permanancy
planning” for the child. Hawaii Rev. Stat. §587-72 (f), (g)., (h)
(Supp. 1983). (The "permanancy planning" options are specified in
"Authority of the Court", above.)
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Procedure

A decree vesting legal custody in the state agency or other authorized
agency shall not extend beyond one Year unless renewed. To renew an
order of custody to the state agency, the agency must petition for a
renewal and a hearing must be held and findings made after notice to
the parties. 1daho Code §16-1610 (c) (supp. 1983).

[Regulatory Prov. Social Service Policy Memo (1982). Children
committed under the Youth Rehabilitation Act in care for over 18
months shall have an administrative or judicial disposition hearing by
an individual not associated with the case. If the child remains in
alternative care, Jjudicial or administrative dispositional hearings
shall be held every 18 months. (Hearing procedure was approved by
Idaho Court Administrator).]

Coveraqge

Involuntary placement cases (abandoned, neglected, abused children).
idaho Code §16-1602 (Supp. 1983).

{Reg Prov. Social Service Policy Memo (1982). Children committed
under the Youth Rehabilitation Act.]

Procedural Safeguards

Notice, Findings - To renew an order vesting custody in the state
agency, the agency must petition to renew the order. The court may
renew the order after notice to the parties, a hearing and findings.
1daho Code §16-1610 (Supp. 1983).

Reports - The department shall make periodic evaluations of all
persons in 1its custody to determine whether existing orders and
dispositions shall be modified or continued in force. Reports of the
evaluation shall be filed with the court. idaho Code §16-1623 (d)
(Supp. 19813).

The department shall report to the court as the court requests but
shall report progress of the child no less than every 6 months. Idaho
Code §16-1623 (d) (Supp. 1983).

Failure of the department to evaluate or re-evaluate a case 8shall
entitle the child, parent, guardian, custodian or his counsel to
petition the court pursuant to §16-1611 for a modification and
revocation hearing. Idaho Code §16-1623 (d4) (Sudp. 1983).

Counsel - The court shall appoint separate counsel and in appropriate
cases a guardian 2d litem for the child or children to serve at each
stage in the proceeding. The court may appoint independent counsel

for a parent if the proceedings are complex, counsel 1s necessary to
protect the parent's interests adequately and such interests are not
represented adequately by another party. 1daho Code §16-1618 (a)
(Supp. 19813).

Appeal - Any interested party aggrieved by any decree or order of the

court may appeal to the district court within thirty (30) days of the
filing of such order or decree. Idaho Code §16-1617 (Supp. 1983).
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[Regulatory Provision Social Services Policy Memo (1982). The
18-month administrative dispositional hearing must include advance
written notice to parties of actions to be taken: opportunity for face
to face discussion, including attending, asking questions and making
statements; opportunity to be accompanied by a representative of their
choice and opportunity for recourse/appeal; written record of hearing. }

Authority of Court

A decree vesting legal custody may be renewed by the agency if
necessary to safeqguard the child's best interest after notice to the
parties, hearing and findings. Order may be extended 1 year if in
best interests of child. 1daho Code §16-1610 (c) (Supp. 1983).

A decree vesting legal custody in an authorized agency other than the
state agency may be extended by the court on the agency's showing that
continued custody is necessary for the child's best interest. idaho
Code §16-1610 (b) (1) (Supp. 1983).

Decision Required

See "Authority of Court.®
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Procedure

Each agency which has guardianship of the child must file a
supplemental petition for review by the court or by an administrative
body appointed or approved by the court within 18 months of the
original dispositional order and every 8 months thereafter. I11.
Rev. Stat. ch. 37, §705-8, §5-8 (2) (1982-1983).

A hearing must be set on the petition for review. 1Il11. Rev. Stat. ch.
37 4705.8, §5-8 (2) (1982-1983).

Coverage

involuntary ©Pplacement cases. 111. Rev. Stat. ch. 37 9¥702-4, f2-4
(Supp. 1982-1983).

Procedural Safequards

Petition, Notice - The petition for court review filed within 18
months of the disposition order shall state facts relative to the
child's present physical, mental. and emotional health and Ppresent
placement. The petition shall be set for hearing and the clerk shall
mail 10 days notice of the hearing by certified mail to the minor and
other interested parties unless a written waiver of notice is filed
with the petition. 111. Rev. Stat. ch. 37 §705-3 (2) (Supp.

1982-1983).

Report - The court may require any legal custodian or guardian of the
person to report periodically to the court and require the custodian,
guardian or agency to make & full and accurate report of custodian's/
guardian's actions in behalf of the minor 111. Rev. Stat. ch. 37
4705-8, §5-8 (1) (Supp. 1982-1983).

Thel custodian or guardian shall make the report within 10 days in
writing verified by affidavit or orally under oath in open court or
otherwise as the court directs. I11. Rev. Stat. ch. 37 ¥4705-8. §5-8
(1) (Supp. 1982-1983).

A guardian or custodian appointed by the court shall file updated case
plans with the court every 6 months. I11. Rev. Stat. ch. 37 ¥705-8,
§5-8 (2) (Supp. 1982-1983).

Investigation of Parental Fitness - In order to be able to return
custody of 3 child to a parent who physically abused the chiid. there
must be an investigation of the parent to determine if the parent has
been charged with or convicted of any criminal offenses which wouid
indicate the likelihood of physical abuse to the minor. I11. Rev.
Stat. ch. 37 $705-8, §5-8 (4) (Supp. 1982-19813).

Any conclusions or recommendations derived from the  vestigation
shall be provided to the parent prior to the hearing. A hearing must
specifically address the question of fitness of the paren® and the
parent shall have the opportunity to refute the information and
contest its significance at the hearing. I11. Rev. Stat. ch. 37
4705-8, §5-8 (1) (Supp. 1982-1983).

No information obtained from the fitness investigation shall be placed
in the automated informaticn system and shall be confidential. I111.
Rev. Stat. ch. 37 Y705-8, §5-8 (4) (c) (Supp. 1982-1983).
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Additional Parties, Notice - Though not appointed guardian or legal
custodian or otherwise made a party to the proceeding, all current and
previous foster parents or representatives of an agency or association
interested in the minor has the right to be heard by the court, but
does not thereby become a party to the proceeding. 1In addition to the
right to be heard by the court, any current foster parent of a minnr
and the agency designated by the court or the Department of Children
and Family Services as custodian of the minor adjudicated a neglected
minor, or a dependent minor, has the right to and shall be given
adequate notice at all stages of any hearing or proceeding under this
act wherein the custody status of the minor may be changed. 1Ill. Rev.
Stat. ch. 37 ¥701-20, §1-20 (2) (Supp. 1982-1983) (general provision).

Parties, Witnesses, Discovery, Counsel - The minor and minor's
parents, guardian, legal custodian or responsible relative who are
parties respondent have the right to be present, to be heard, to
present evidence material to the proceedings, to cross-examine
witnesses, to examine pertinent court files and records and also the
right to be represented by counsel. At the request of any party
financially unable to employ counsel, the court shall appoint the
Public Defender or such other counsel as the case may require. 1I11.
Rev. Stat. ch. 37 ¢701-20, §1-20 (Supp. 1982-1983).

Child's Attendance - In the discretion of the court, a minor may be
excluded from any part or parts of a dispositional hearing. 1l11. Rev.
Stat. ¥701-20, §1-20 (5) (Supp. 1982-1983).

Gounsel - No hearing on any petition filed under the act may be
commenced unless the minor who is the subject of the proceeding is
represented by counsel. 1I1ll. Rev. Stat. ch. 37 §705-8 (Supp.
1982-1983).

GAL - Unless the guardian ad litem is an attorney, he shall be
represented by counsel. 1Ill. Rev. Stat. ch. 37 ¢704-5, §4-5 (3)
(Supp. 1982-1983).

The court may appoint a GAL for the minor if the child was a victim of
sexual abuse or misconduct or the victim of any sex offense where
charges have been filed against the defendant. 1I11. Rev. Stat. ch. 37
¥704-5, §4-5 (1) (Supp. 1982-1983).

The court shall appoint a GAL for the minor if no parent, guardian,
custodian or relative of the minor appears at the first or subsequent
hearing: the petition prays for appointment of a GAL to consent to
adoption or the petition is before the court because of an abuse or
neglect report. Ill. Rev. Stat. ch. 37 ¢7u4-5, §4-5 (2) (Supp.
1982-1983).

Whenever the petition alleges physical abuse of a minor by wninor's
parent/guardian, the GAL must have at leas” one face to face interview
with the minor before the adjudicatory hearing. 111. Rev. Stat. ch.
37 9704-5, §4-5 (4) (Supp. 1982-1983)

The court may appoint a GAL for the minor whenever it finds that there
may be a conflict of interest between the minor and minor's parents or
other custodian or that it is otherwise in the minnr's interest to do
so. Ill. Rev. Stat. ch. 37 ¢704-5, §4-5 (2) (Supp. 1982-1983)
(general provision).

Sclieduling

Agency must file supplemental petition for review by court ot
administrative body appointed or approvea by court within 18 months of
the original lispositional order and every 18 months thereafter. 1I11.
Rev. Stat. ch. 37 ¢705-8, §5-8 (2) (Supp. 1982-1983).
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puthority of Court

In any case where a child is found by the court to be neglected or
dependent as a result of physical abuse, custody of the minor shall
not be returned to any parent, guardian or legal cugstodian found by
the court to have inflicted the physical abuse until a hearing is held
on the issue of fitness and the court orders that such parent,
guardian or legal custodian is fit to care for the minor. 1I11. Rev.
Stat. ch. 37. ¥705-8, §5-8 (3) (Supp. 1982-1983) (court review).

The court may remove the custodian or guardian and appoint another in
custodian/quardian's place or restors minor to the custody of minor's
parents or former guardian or custodian after a hearing on a court
ordered report from the present legal guardian. 1Ill., Rev. Stat. ch.
37 §705-8, §5-8 (1) (Supp. 1982-1983).

The court has the authority to remove the custddian or guardian and
appoint another in custodian/guardian's stead or to restore the minnr
to the custody of minor's parents or former guardian or custodian.
However, the child may not be returned to the custody of a paren. or
custodian found to be abusive without a hearing on the piesent fitness
of the parent or former custodian to care for the child. 111, Rev,
Stat. ch. 37 §705-8, §5-8 (1) (Supp. 1982-1983).

See also "Decision Required".

Decision Required

No specific decision is required on eighteen month review.
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Procedure

Eighteen months after the original dispositional decree, or 18 months
after a child is removed from home, whichever comes first the court
must hold a formal hearing ou the question of continued

jurisdiction. To continue Jjurisdiction, the state must show the
objectives of the foster care decree have not been met and that
continuation of decree has a grobability of success. If the State

cannot Jjustify continued court jurisdiction, the court may authorize
a petition for termination of parental rights or may return the child
home. Ind. Code Ann. (Burns 1980);P.L. 285-1983, 83, 1983 Sess. Laws
1383.

Coverage

Involuntary Placements. Ind. Code Ann. §31-6-4-19 (Burns 1980).

Involuntary "lacement cases. Ind. Code Ann. §31-6-4-3 (Burns 1980).

Procedural Safequards

The eighteen month hearing must be a formal hearing on the question
of continued jurisdiction. The state has the burden of showing that
jurisdiction shouwld continue. Ind. Code Ann. §31-5-4-19(c) (Burns
1980).

Before the 18 month review hearing the probation or county department
gshall prepare a report on the progress made in implementing the
dispositional decree, 1including progress made in reuniting the
famiiy. 1If modification of the decree is recommended the department
shall prepare a modification report as in §31-6-4-15. Any report
prepared for use at the hearing shall be made available to the child
and child's parent/guardian, GAL :r custodian within a reasonable
time after its presentation to the court or before the hearing unless
the court determines on the record that the report contains
information thaet should not be released to the child or parent. In
that evert, the covrt shall provide a copy to any attorney or GAL
representing tha child or any attorney representing the parent,
guardian, custodian. It may also provide a factual summary to the
child or parent. 1Ind. Code Ann. $31-6-4-19(d)(e) (Buzns 1980).

Any report may be admitted into evidence to the extent of 1its
probative value even if the evidence would otherwise be excluded. If
a report contains information that should not be released to the
child or parent et al, a factual summary of the report may be
admitted. The child, child's parent and the person representing the
state shall be given a fair opportunity to controvert any part <f the
report admitted into evidence. ind. Code Ann. §31-6-4-19(f) (Burns
1980).

Except where excluded from a hearing, the child is entitled to:
crosgs-examine witnesses; obtain witnesses or tangible evidence by
conpulsory process; and to introduce evidence in own behalf. Ind.
Code Ann. §31-6-3-1 (Burns 1980) (General provision: not clear if
applies to 18 month hearing).

A parent or guardian is entitled to: cross-examine witnesses; obtain
witneszses or tangible -evidence by compulsory process; and to
introduce evidence in parent's or guaralan's own behalf. Ind. Code
Ann. 531-€-3-2 (Burns 1980) (General provision; not clear if applies
to ¢ month hearing).
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The Jjuvenile court may appoint a guardian ad litem for the child at
any time. A gquardian ad litem need not “be an attorney, but the
attorrn2y representing the child may be appointed child's guardian ad
litem. A guardian ad litem shall represent and protect the best
interest of the child. The court has discretion to appoint counsel
to represent parents in child protective proceedings. 1Ind. Code Ann.
§31-6-7-2(b) (Burns 1980).

Scheduling

Every 18 months after date of original disposition, or every 18
months after a child was removed from child's parent, guardian or
custodian, whichever comes first, court must hold a formal hearing on
the question of continued jurisdiction. 1Ind. Code Ann. §31-6-4-19(c)
(Burns 1980); P.L. 285-1983, §3, 1983 Sess. Laws 1383.

Authority of Court or Review Bodv

If the state does not sustain its burden for continued jurisdiction,
the court may: authorize a petition for termination of parent-child
relationship: or discharge the child or child's parent, guardian, or
custodian. The court may continue jurisdiction on a showing that it
should centinue. 1Ind. Code Ann. §31-6-4-19(c) (Burns 1980).

Decision Requirsad

Jurisdiction may be continued if the state shows that jurisdiction
should contirue by proving rhat the objectives of the original
dispositional decree have not been accomplished and that a
continuation of the decree with or without any modifications has a
probability of success. 1Ind. Code Ann. §31-6-4-19(c) (Burns 1980).

When the juvenile court finds that the objectives ot the disposition
decree have been met, the court shall discharge the child and child's

parent, guardian, or custodian. ind. Code Ann. §31-6-4-19(g) (Burns
1980).

If the state does not sustain its burden for continued jurisdiction,
the court may authorize a petition for termination of parental rights
or discharge the child or child's parent, guardian, or custodian.
Ind. Code Ann. §31-6-4-19(c) (Burns 1930).
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Procedure

IOWA

Hearing required six months after an order of placement to review
plac :ment and decide whether child should be returned home, placement
should be extended, or termination of the parent-child relationship
should be pursued. Iowa Code Ann. §232.102.6 (West Supp. 1983-1984).

Coveraqe

Involuntary placement cases. Iowa Code Ann. §232.2.1.5 (West Supp.
1983-1984).

Pro.ndural Safequards

Hearing - At the end of the six mornth placement order the court shall
hold a hearing and review the placement, Iowa Code Ann. §232.102.6
(West Supp. 1943-1984),

rerties - Any hearings or proceedings held subsequent to the filing of
a petition shall not take place without the presence of the chiid's
parent, guardian, or custodian in accordance with and subject to the
provisivns of statute. A parent without custody may petition the
court to be made a party to proceedings. Iowa Code Ann. §232.91 (West
Supp. 1983-1984).

Presence of Parents - Generally, hearings on proceedings will not t ke
place without the presence of the child's parent, guardian or
custodian. JIowa Code Ann. 9§232.91 (West Supp. 1983-1984}).

Record - Stenog.aphic notes or mechanical recordings shall be taken
unless waived by he parties. Iowa Code Ann. §232.94 (Wes”® Supp.
1983-1984).

Right to Counsel - Parent, guardian, or cus~:'*an (ideatified in
original petition) shall have the right to ‘v.r<=l in ccnnection with
all subsequent hearings and proceedings. 1If tiav Terson desires but
is financially unable to emplioy counsel, the . i1r. shall appoint
counsel. JIowa Code Ann. §232.89 (1) (West Supp. 1983-1984)

The court shall appoint counsel and a guardian ad litem for the child
upon the filing of the original petiticn. Counsel for the child shall
be appointed if counsel for the child retained by the parent has a
conflict of interest with the child. 1The court may order the parents
to pay for the child's counsei if finan-tially able to do so., Iowa
Code Ann. §232.89 (2) (West Supp. 1983-1984).

Juvenile Rules - The Supreme Court is authorized to pzomulgate rules
of juvenile procedure. Iowa Code Ann. §232.152 (Wost Supp. 1983-1984).

Scheduling

Hearing required six months after an order of placement to review
placement and decide whether child should be returned home, placement
should be extended, or termination of the parent-child relationship
shoula be pursued. Iowa Code Ann. §232.102.6 (West Supp. 1983-1984).

Authority of Couxt

At each eix month hearing the court shall review placement and decide
whether child should be returned home, placement should be extended,
or termination of the parent-child relationship should be pursued. If
the placement is extended, the court should determine whether
additional services are neces%ary to facilitate the return of the
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child to his or her home, and if the court determines such services
are needed, the court shall order the provision of such sgervices.
Iowa Code Ann. §232.102.6 (West Supp. 1983-1984).

Decision Required

‘ﬁ

At the 2xpiration of the six month period, the court sghall hold a
hearing and review the placement in order to determine whether the
child should be returned home, an extension of the placement should be
made, or a termination of the parent-child relation proceeding should
be instituted. The placement ghould be terminated and the child
returned to his or her home if the court finds by a preponderance of
the evidence that the child will not suffer harm as specified by
statute. 1If the order is extended the court should determine whether
additional services are necessary to facilitate return of the child
and order them if they are. Iowa Code Ann. §232.102.6 (West Supp.
1983-1984).
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KANSAS

Procedure

If a child is placed outside his/her home and no plan is made part of
the record of the dispositional hearing, a written plan for
reintegration of the «child 1into the «child's family including
measurable objectives and time tables shall be submitted to the court
within 60 days of the dispositional order. A court services officer
or the Secretary shall submit to the court at least every 6 months a
written report re. progress toward the plan goals which shall be
reviewed by the court. If the court determines progress 1is
inadequate, the court, upon notice to all interested parties and
after hearing, may rescind any of its prior dispositional orders and
enter any dispositional order authorized by the Code or order that a
new reintegration plan be submitted to the court. Kan. Stat. Ann.
§38-1565 (Supp. 1983).

After termination of parental rights the person or agency with
custody shall within 60 days submit a written plan for placement
including measurable objectives and timetables. Not less than every
six months, a progress report on finding an adoptive home or
long-term foster care placement shall be submitted to the court. If
the court determines progress is inadequate, it may hold a hearing
and make appropriate new orders. Kan. Stat. Ann. §38-1584(c) (Supp.
1983).

Coverage

Involuntary placement cases. Kan. Stat. Ann. §38-1502(a) (Supp.
1983).

Post-termination cases. Kan. Stat. Ann. §38-1584(c) (Supp. 1983).

Procedural Safequards

Where on the basis of a written report court has determined that
progress is inadequate, it may rescind or modify its dispositioned
order, upon notice to all interested parties and after a hearing.
Kan. Stat. Ann. $38-1565(b) (Supp. 1983).

Service of notice of hearings and other process may be made by,
personal €ervice, residential service, restricted mail service,
regular mail service, service by publicatior. Special provisions
cover sgservice on a confined parent and the methods for ©proof of
service. Kan. Stat. Ann. §38-1534-35 (Supp. 1983).

The form of notice of a hearing is specified. Kan. Stat. Ann.
§38-1536 (Supp. 1983).

Witnesses may be subpoenaed and paid in proceedings under this Code.
Kan. stat. Ann. §38-1537 (Supp. 1983).

On .earing finding discovery would expedite proceedings, judge may

order discovery. Kan. Stat. Ann. §38-1545 (Supp. 1983). i
|
|

Foster parents and relatives may move to be determined intecested
parties. Kan. Stat. Ann. §38-1541 (Supp. 1983).

in all proceedings under this Code the rules of evidence of the code
BEST COPY AVAILAT..<
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of civil prccedure apply with exceptions relating to admissibility of
evidence barred by doctor/patient privilege, admissibility of reports
under statutory provisions. Kan. Stat. Ann. §38-1554 (Supp. 1983).

Upon the filing of a petition the court shall appoint a person who is
an attorney to serve as guardian ad litem for a child who is the
subject of proceedings under this code. A guardian ad litem
appointed for a child or an attorney appointed for parent/custodian
shall continue to represent “~he client at all subsequent hearings in
proceedings under this statute, including any appellate proceedings,
unless relieved by the court upon a showing of good cause or upon a
transfer of venue. Kan. Stat. Ann. §38-1505(a), (d) {Supp. 1983).

A parent or custodian of a child alleged or adjudged to be a child in
need of care may be represented by an attorney, other than the
guardian ad litem appointed for the child, in connection with all
proceedings, If at any stage a parent desires but is financially
unable to employ an attorney, the court sghall appoint an attorney for
the parent. It shall not be necessary to appolnt an attorney to
represent a parent who fails or refuses to attend the hearing after
having been properly served with process in accordance with statute.
A parent or custodian who is not a minor, mentally 1ill or
incapacitated may waive counsel either in writing or on the record.
Kan. Stat. Ann. §38-1505(b), (c) (Supp. 1983).

The Court shall appoint an atterney for a parent who is a minor, a
mentally ill person or an incapacitated person as defined by statute,
unless the court determines that there is an attorney retained who
will appear and represent the interests of the person under this
proceeding. Kan. Stat. Ann. §38-1505(c) (Supp. 1983).

If the court finds inadequate progress is belng made the court may
holé a hearing and issue new orders. Kan. Stat. Ann. §38-1584(c)
(Supp. 1983).

Scheduling

Court shall review progress report on reintegration plan submitted
everyY six months by agency and if court determines progress 1is
inadeguate, court may hold hearing and «rescind or modify its
dispositional order. Kan. Stat. Ann. §38-1565(b) (Supp. 1983).

If parental rights are terminated a written plan for permanent
placement shall be submitted to the court within 60 days and a
progress report submitted at least every six months. If the court
determines inadequate ©progress is being made toward finding an
adoptive home or establishing long-term foster care placement, the
court ray hold a hearing and make appropriate orders. Kan. Stat,.
Ann. §38-1584(c) (Supp. 1983).

Authority of Court or Review Body

If the court determines that progress is inadequate, the court, upon
notice to all interest=d parties and after a hearing may rescind any
of the prior dispositional orders, order that a new plan ifor the
reintegration be prepured and submittea to the court or :nter any
dispositional order authorized by statute, Kan. stat. Ann.
§§38-1563; 1565(b) (Supp. 1983).

e LAYAIDEAN .
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If the court finds that placing the child in the custody of a parent
will not assure protection from physical, mental or emotional abuse
or neglect or sexual abuse or will not be in the best interests of
the child, the court may enter an order awarding custody of the child
until further order of the court, to one of the following: 1) a
relative or other suitable person; 2) a shelter facility:; or 3) the
secratary. Kan. Stat. Ann. §38-1563(d) (Supp. 1983).

Court on own motion, or motion of interested party. may enter an
order discharging child. Kan. Stat. Ann. §38-1503(d) (Supp. 1983).

Upon receipt of periodic written report re. permanent placement by
person or agency with custody of child, the court shall review the
contents thereof and determine whether a hearing shouvld be held on
the subject. If court determines that inadequate progress is being
made toward finding an adoption ©placement or establishing an
acceptable long-term foster care placement, the court may rescind its
prior orders and make other orders regarding custody and adoption
that are appropriate under the circumstances. Kan. Stat. Ann.
§3£-1584(c) (Supp. 1983).

Decigsion Required

iIf the court determines that progress is inadequate, the court, upon
notice to all interested patties and after a hearing may rescind any
of the prior dispositional orders and enter any dispositional order
authorized by statute or may order that a new plan for reintegration
be prepared and submitted to the court. Kan. Stat. Ann. §38-1565(b)
(Supp. 1983).

Court on own or motion of interested party, may enter order
digcharging child. Kan. Stat. Ann. §38-1503(d) (Supp. 1983).

Upon receipt of each report re. permanent placement the court shall
review the contents thereof and determine whether or not a hearing
gshould be held on the subject. If *the court determines that
inadequate progress 1is being made toward finding an adoption
placement or establishing an acceptable long-term foster care Pplan,
the court may vrescind 1its prior orders or make other orders
regarding, custody and adoption that are appropriate under the
circumstances. Kan. Stat. Ann. §38-1584(c) (Supp. 1983).

BEST COPY AVAILABLE
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KENTUCKY

Procedure

The Chief Regional District Judge may establish in each judicial
district court region five member local foster care citizen review
board(s) meeting no less than four times annually. Ky. Rev. Stat.
Ann. §208.685 (Baldwin 1982).

The Cabinet shall file a case progress report at least every six
months wWith the local court appointed review board and the court.
Ky. Rev. Stat. Ann. §208.710 (Baldwin 1982).

The local review board shall review each committed child every six
months as to the past, current, future status of the child and
placement as shown through the permanency plan, case record and case
progress report and other information requested by the board; Cabinet
efforts to locate and provide services to the natural parents, and to
facilitate return home or find an alternative permanent placement
algo must be evaluated. Ky. Rev. Stat. Ann. §208.725 (Baldwin 1982).

The Cabinet may be asked to appear before the local board to update
the board on the progress of placing a child in a permanent home. Ky.
Rev. Stat. Ann. $208.730 (Baldwin 1982).

The board shall su. it its recommendations and findings to the court
within 10 days of the six month review. These must include whether
there is a plan for permanence, Wwhether it |is progressing, and
whether the current placement or plan is grossly inappropriate. Ky.
Rev. Stat. Ann. §208.735 (Baldwin 1982).

Coverage

Involuntary commitments of children in foster care to the Cabinet for
Human Resources. Ky. Rev. Stat. Ann. §§208.680, 208.700 (Baldwin
1982).

Procedural Safequards

Report - The six month case Pprogress report to be subnitted to the
court and review board shall include the length of time the child was
committed to the deparctment; the number, location, and date of each
placement; services and assistance provided to or arranged for the
parents since the last plan or progress report and results achieved,
efforts, and progress of parents including number and dates of
parental visits and extent, quality, and frequency of parent's
communication with the child; barriers (familial and institutional)
to returning the child home and services not currently available;
evaluation of «child's current ©placement and services provided;
timetable for return home or other permanent placement; when return
home is not reccmmended, a specific recommendation for a permanent
placement including TPR; if continued foster care is recommended, why
another permanent placement is not appropriatse. Ky. Rev. Stat. Ann.
§208.710 (Baldwin 1982).

Each local review board may request employees of the Cabinet or other
agencies to appear when necessary to determine progress in placing
the child in a permanent home. Ky. Rev. Stat. Ann. $§208.730 (Baldwin
1982).

Upon completinn of & ix month, reyiew. .the board shall send a
notice that 1its revigﬁag%"hé pisﬁJnnddprogress report has become
part of the court record to the parents, Cabinet, attorney for parent
ard child's GAL. Ky. Rev. Stat. Ann. §208.740 (Baldwin 1982).

The review boards shall have access to information and records of the
department and the court and may obtain a court order to enforce this
right. Ky. Rev. Stat. Ann. §208.715 (Baldwin 1982).
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At the review the board must consider the past, current and future
status of the child; department efforts to locate and provide
services to the family; department efforts to facilitate the return
of the child or find an alternate permanent placement if reunion is
not feasible; any other problems or alternatives which should be
explored in the child's best interests. The department must report to
the board factors which suggest or negotiate against return or a
particular permanent placement. Ky. Rev. Stat. Ann. §208.725
(Baldwin 1982).

Upon review of the <child's case, the department, any agency,
institution or individual responsible for the supervision, care or
treatment of the child., may divulge and communicate information
regarding the care of the child in foster care as the court may
require in an effort to modify or termirnate commitment. Ky. Rev.
Stat. Ann. §208.205 (B~rldwin 1982).

Scheduling

The Department shall submit a progcess report every six months to the
court and local review board. Ky. Rev. Stat. Ann. §208.710 (Baldwin
1982).

The local review board shall review each committed child every six
months until commitment is terminated or disposition 1is final.
Within 10 days of the six month review, the board must submit its
findings and recommendations to the court. Ky. Rev. Stat. Ann.
§208 725,.73% [(Baldwin 1982).

Authority of Court or Review Body

Within 10 days of the six month review the board shall submit to the
court its findings and recommendations including but not limited to
whether there 1is a plan for permanency: whether the plan is
progressing and whether the current placement or permanency plan is
grossly inappropriate. Ky. Rev. Stat. Ann. §208.735 (Baldwin 1982).

Decision Required

Within 10 days of the six month review the board shall submit to the
court its findings and recommendations including but not limited to
whether there is a plan for permanency: whether the plan is
progressing and whether the current placement or permanency plan is
grossly inappropriate. Ky. Rev. Stat. Ann. §208.735 (Baldwin 1982).

At the review the board must consider the past, current and future
status of the chiid: department efforts to locate and provide
services to the family:; dJepartment efforcs to facilitate the roeturn
of the child or find an alternate permanent placement if reunion is
not feasible; any other problems or alternatives which should be
explored in the child's best interests. Ky. Rev. Stat. Ann. §208.72%
(Baldwin 1982).
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LOUISIANA

CURRENT PROCEDURE

Procedure

Any institution, agency or person to which a child is assigned shall,
not less than every six months, submit a written report to the Judge
regarding the whereabouts and condition of the child. La. Civ. Code
Ann. art. 90.(C) (West 1982).

on its own motion or motion of the district attorney, child, or
parents, the court may modify a judgement of disposition. A motion
to modify may be denied without a contradictory hearing. A hearing
is required to impose more restrictive conditions unless parties
consent. On its own motion or oral or written motion of a probation
officer, the court may modify a disposition judgement without a
contradictory hearing if to impose a less restrictive disposition.
La. Civ. Code Ann. art. 91.(A)(B)(C) (West 1982).

Tne Department of Health and Human Resources, gshall, whenever it has
been assigned custody by judicial order, file a written report to the
court on the status of the child s.x months after the initial
placement of the child and every 12 months thereafter. The court
shall consider such reports and may hold hearings on the child's
status. La. Rev. Stat. Ann. §13:1580.2 (West Supp. 1982).

When a termination action is brought respecting a child who has been
abused or neglected and the evidentiary standard is not met, court
must review case every six months thereafter to determine whether
parental rehabilitation has occurred. La. Rev. Stat. Ann. §13:1603.b
(West Supp. 1982).

Following a judgement of termination of parental rights, the court
shall hold a hearing every six months or sooner until permanert
placement is effected. La. Rev. Stat. Ann. §13:1606(a) (West Supp.
1982).

The court shall hold a review hearing if it has not received a report
from the Department regarding efforts to effect Pplacement within 90

days of a judgement of abandonment or execution of a voluntary
surrender. La. Rev. Stat. Ann. §13:1606(c)(3) (West Supp. 1982).

Coverage

involuntarily plazed children; standard for termination not met. La.
Rev. Stat. Ann. §13:1600 (1),(2),(7): (West Supp. 1982).

Cases where parental right termination actions have been brought.
La. Rev. Stat. Ann. §13:1603(b) (West Supp. 1982).

Procedural Safequards

Notice - A copy of the motion to modify must be served on the child,
parent, probation officer, district attorney, and legal custodian of
the child. The same form of service is required as is required in
serving a petition. La. Civ. Code Ann. art. 92 (West 1982).

Counsel - A child is entitled to counsel in a hearing to determine
continued custody. The child is entitled to counsel in any other
proceeding. If the parents are financially unable to afford or fail
to employ counsel, the court shail appoint counsel for the child.
La. Civ. Code Ann. art. 95 (A)(1).(B),(C) (West 1982).

The child, with consent of the court and child‘'s parent, may waive
assistance of counsel if evidenced in writing signed by the child and
parent or by a vetbatim transcript. La. Civ. Code Ann. art. 96 (West
1982). But see State in Interest of Dronmet, 417 So. 2d 1356 (La. Ct.
App. 1982)(D.A. represents child and State).
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After receiving a Department report on a child's status the court may
hold a hearing on whether the child should stay 1in care or be
returned home. La. Rev. Stat. Ann. §13:604(c)(2) (West Supp. 1982).

Any attorney appointed to represent the child's interests in the
proceedings shall continue to represent the interests of the child in
all subsequent review hearings until the «child is permanently
placed. La. Rev. Stat. Ann. §13:604(c)(2) (West Supp. 1982).

If the court has not received a report from the Department detailing
efforts to effect placement within 90 days of a judgement of
abandonment or execution of a voluntary surrender, the court shall
appoint an attorney to represent the child to facilitate permanent
placement and schedule a review hearing. La. Rev. Stat. Ann.
§13:1606(c)(3) (West Supp. 1982).

Scheduling

The Department of Health and Human Resources shall file a written
report to the court on the child's status in custody six months after
placement and every 12 months thereafter. The -ourt may hold a
hearing. La. Rev. Stat. Ann. §13:1580 (West Supp. 1982). Oon its
own motion, or motion cf DA, child, or parent, the court may modify a
disposition order. La. Civ. Code Ann. art. 91.(a) (West 1982).

A disposition judgement may be modified if the court finds that the
condition and circumstances justify modification. La. Civ. Code Ann.
art. 93. (West 1982).

When a termination action is brought respecting a child who has been
abused or neglected and evidentiary standard is not met, court must
review case every six months thereafter to determine whether parental
rehabilitation has occurred. La. Rev. Stat. Ann. §13:1603.B (West
sSupp. 1982).

After termination of parental rights, the court shall hold a hearing
every siXx months or sooner until permanent placement is effected.
La. Rev. Stat. Ann. §13:603(c) (West Supp. 1982).

The court shall hold a review if it has not received a report from
the Department ra. efforts to effect permanent placement within 90
days of a judgement of abandonment or execution of a voluntary
surrender. La. Re'. Stat. Ann. §13:1606(c)(3) (West Supp. 1382).

Authority of Court or Review 30dy

Whenever the court finds the allegations for termination of parental
rights have not been proved, yet the child has been abused or
neglected, it shall order:

(1) an appropriate child welfare agency to make a concerted effort to
reunite parent or parents and child using any and all social services
at its disposal; and

(2) set a date for review within six months and each six months
thereafter to determine what progress has been made in rehabilitating
the parent or parents so that they might be reunited with their
child. La. Rev. Stat. Ann. §13:1603.B (West sSupp. 1982).

Following termination of parental rights, the court shall hold a
hearing every six months to assess the Department's efforts to effect
4 permanent placement. The court shall order the Department to take
any lawful steps necessary to effectuate such placement. La. Rev.
Stat. Ann. §13:1606(c) (West Supp. 1982).
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Decision Required

A disposition judgement may be modified if the court finds that the
condition and circumstances justify modification. La. Civ. Code Ann.
art. 93. (West 1982).

After receiving a Department report on the status of a child in
custody, the court may hold a hearing to determine whether the child
should remain in the care and custody of the Department, should be
revurned to the parent, tutor, guardian, or relative, or should
receive some alternative program of care, support, and supervision.
La. Rev. Stat. Ann. §13:1580 (West Supp. 1982).

When the court finds that the child ha= Leen abused or neglected
although the evidentiary standards for termination have not been met,
it shall order:

(1) an appropriate child welfare &agency to make a concerted effort to
reunite parent or parents with child, using any and ell social
services at its disposal; and

(2) set a date for review within six months and each six months
thereafter to determine what progress has been made in rehabilitating
the parent or parents so that they might be reunited with their
child. La. Rev. Sstat. Ann. §13:1603.B (West Supp. 1982).

Following termination of parental rights, the court shall hold a
hearing every six months to assess che Department's efforts to effect
a permanent Pplacement. The court shall order the Department to take
any lawful steps necessary to effectuate such placement. La. Rev.
stat. Ann. §13:1606(c) (West Supp. 1982).

NEW DISPOSITIONAL HEARING STATUTE
EFFECTIVE JULY 1, 1984

Procedure

The court must conduct a dispositional review hearirg at least once
each 12 months after a child in need of care enters foster care, or
earlier on request of a party. The court order following the hearing
must include a determinati~n whether the child should be returned
home: placed for adoption, including whether a termination of
parental rights proceedings should be initiated; continued in foster
care or department custody for a specified period; or whether the
child, because of the child's special needs or circumstances should
be placed in custody of a relative or individual on a permanent basis
or should continue in foster care on a permanent or long term basis.
Special findings must be made to justify long term custody or if
continued custody is expected to be temporary, a timetable must be
specified for return home or another permanent placement. La. Rev.
stat. Ch. 34, Tit. 46, §2427 (effective July 1984).

Coverage

Children in care pursuant to a child in need of care proceeding. La.
Rev. Stat. Ch. 34, Tit. 46, §2427 (effective July 1984).

Procedural safeguards

Notice - The clerk of the court shall notify the department or agency
responsible for care or placement of the child, parents, the mature
child and other parties of interest of the time and place of the
review. La. Rev. Stat. Ch. 34, Tit. 46, §2427 (effective July 1984).
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Findings - When the court determines at the hearing that the child
should be placed in the custody of a relative or individual or
continued in foster care or custody of the department it shall include
written findings why return home, termination of department custody or
another permanent plan is not possible. La. Rev. Stat. Ch. 34, Tit.
46, §2427 (effective July 1984).

Report - If the agency cannot meet the timetable for return home or
anotiter permanent plan, it must notify the court. The agency mnst
file regular case precgress reports with the court and the citizen's
review board also aust file its written observations and
recommendations to the court. La. Rev. Stat. Ch. 34, Tit. 46, §§2421,
2427 (effective July 1984).

Evidence - The court must base its determination and finding at the
review hearing on the competent evidence presented. The court may
consider the case permanency plan, case progress report, and the
observations and recommendations of the local citizen review board to
the extent of their probative value. La. Rev. Stat. Ch. 34, Tit. 4s,
§82421, 2427 (effective July 1984).

Scheduling
The court must conduct & dispositional review hearing at 1least once

every 12 months. La. Rev. stat. Ch. 34, Tit. 46, §2427 (effective
July 1984).

Authority of Court or Review Body

The court must determine whether the child should be returned home;
placed for adoption, 1including whether a terminatien of parental
rights proceeding should be instituted: continued in foster care for a
specified period: or, because of the child's special need, placed in
the permanent custody of an individual or ralative or continued in
long term foster care. If further temporary foster care is the
alternative selected, the court must specify a projected timetable for
return home or another permanent placement. La. Rev. stat. Ch. 34,
Tir. 46, §2427 (effective July 1984).

The court may determine the adequacy and compliance with the case
2ermanency plan and case progress report. La. Rev. Stat. Ch. 34, Tit.
46, §2427 (effective July 1984).

In addition %o other dispositional orders the court m&gy require the
department to develop a case permanency plan ¢r progress report to be
submitted tc¢ tha court within 10 days, set a later court hearing, or
direct additional review by the citizen review board. La. Rev. Stat.
Ch. 34, Tit. 46, §2427 (effective July 1984).

Decision Required

The court must determine whether the child s 4ld be returned home:
placed tor adoption, including whether a te.aination of parental
rights proceeding should be instituted: continued in foster care for a
specified period; or, because of the child's special need, placed in
the permanent custody of an individual or relative or continued in
long tewvm foster care. If further temporary foster care is the
alternative sgelected the court must epecify a projecved timetable for
return home o7 another permanent placement. The court may determine
the adequacy and compliance with the ca3e perwanency plan and case
progress report. In addition to other dispositional orders the court
may require the departmernt to develop a case permanency plan or
progress report to be submitted vo the court within 10 days, set a
later court hearing, or direct additirnal -eview by the citizen review
board. La. Rev. Stat, ch. 3%, Tit. 46, 82427 (effective July 1984).
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Procedure

After final protection order . isposition order) issued, court must
review case at least once within 18 months of the original order,
unless the child is adopted or emancipated. Me. Rev. Stat. Ann. tit,
22, §4038.1, .2 (Supp. 1982-1963).

Review within 18 months of dispositional order and every two Yyears
thereafter. Me. Rev. Sta Ann. tit. 22, §4038.1 (Supp. 1982-1983).

Coverage

Involuntary placement cases. Me. Rev. Stat. Ann. tit. 22, §§4002.1,
4038.1 (Supp. 1982-1983).

procedural Safequards

Right to Notice - Notice shall be served on parents and custodians at
least 10 days prior tc dispositional hearing. Same requirement for
review. Me. Rev. Stat. Ann. tit. 22, §§4038(3), 4033 (Supp.
1982-1983).

The court, in every child protection proceeding except a request for
a preliminary protection order and petition for medical trcatmer:
fhall appoint e guveérdian ad litem for the child. His reasonable
costs and expenses shall be pald by the District Court. Me. Rev.
stat. Ann. tit. ZZ, §4005{(1) (Supp. 1982-1983}.

Parents are entitled to legal counsel. If indigent, court will pay
reasonable costs of counsel. Me. Rev. Stat. Ann. tit. 22, §4003(2)
(Supp. 1982-1983).

Rules - Rules of civil procedure apply. They allow
cross-examination. Me. Rev. Stat. Ann. tit. 22, §4007(l1) (sSupp.
1982--1983). ‘
Electronic Recording of Proceeding - Proceeding shall be recorded at

request of any party. Transcripts available through civil rulec.
Me. Rev. Stat. Ann. tit. 22, §4007(1l) (Supp. 1982-1983).

All parties have right to appeal rules of Civil Procedure. Appeal is
to the Superior Court. Me. Rev. Stat. Ann. tit. 22, §4006 (Supp.
1982-1983).

Notice - Notice of judicial review shall be given in accordance with
District Court rules. Notice shall be given to all parties to the
initial proceeding and to the child's parent or custodian, except
that notice shall not be given to a parent whose rights have been
terminated. Me. Rev. Stat. Ann. tit. 22, §4038(3) (Supp. 1982-1983).

The court may hear evidence and make any further order, based on a
preponderance of the evidence, that is authorized in the provision or
initial disposition. Me. Rev. 3tat. Ann. tit. 22, §4038(4) (Supp.
1982-1983)

Scheduling

After final protection order (disposition order) igsued, court must
review case at least once within 18 months of the original order
unless child is adopted or emancipated. Me. Rev. Stat. Ann. tit. 22,
§4038.1 (Supp. 1982-19813).
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The Department shall petition for judicial review and re.urn of
custody %o¢ his parents at the earliest appropriate time. Me. Rev.
Stat. Ann. tit. 22, §4041(D) (Supp. 1982-1983).

Authority of Court or Review Body

|

|

|

|

|

i
The court may hear evidence and make any further order, based on a
preponderznce of the evidence, that is authorized by the disposition
provisions. The alternatives for orders include: custody with
parents; departmental sgupervi ion of the child and family in the
child's home:; ordering that the child, custodians, parents and other
appropriate family members accept tceatment or services to ameliorate
the circumstances related to the jeopardy; emancipation of the child
if the requirements of sgtatute are met:; removal of the child from
child's custodian and granting custody to a non-custodial parent,
other person or the Department; ordering payment by the parents of a
reasonable amount 9f support for the child:; other orders regarding
specific conditions governing custody. Me. Rev. Stat. Ann. tit. 22,
§§4036, 4C38(3) (Supp. 1982-1983),

Pecision Required

The court may make any further order, based on a preponderance of the
evidence, that is authorized by the original disposition statute (see
authority of court above). The court mey considar events occurring
since the original order and the effect of a change in custody on the
child. Me. Rev. Stat. Ann. tit. 22, §4038(4) (Supp. 1982-1983).

. - v \2"
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MARYLAND

procedure

A foster care review board is appointed by the Governor in each
county to review every 6 months the cases of children who have
regided in public or private foster care under the jurisdiction of
the Department of Social Services for more than 6 months to determine
what efforts have been wade to acquire permanent stable placement for
these children tao encourage their return home or adoption and to
encourage establishment of permanent focter care or guardianship for
those for whom retu.n home or adopt.on is not poasible. A report of
the Board's recommendations are filed with the juvenile court and the
Department of Social Services. Md. Ann. Code art. 88A, §119 (1975 &
Supp. 1982).

In addition, the court must conduct a review hearing within 18 months
of the child's original placement and within each 18 months
thereaf-er to determine whether and under what circumstances the
chiid's commitment to the local depastamgnt of social services should
continue. The court should consider return home, continuation in
foster care for a specified per‘od, adoption and loung-term foster
care. Rule 9154, Md. Juv. Ct. Rules.

Coverage

All chileren under 18 who have resided in public or private foster
care under the jurisdiction of the Department of Social Services for
a period of more than 6 months are covered by the foster care review
bcord provision. Md. Ann. Code art. 88A, §119 (1975 & Supp. 1982).

Children committed to a local depariment of social services for

placement outside the child's home are covered for Jjudicial reviews.
Rule 915, Md. Juv. Ct. Rules.

Procedural Safeguards

A party is entitled to assistance of counsel at every stage of aay
proceeding under this subtitle. Md. Cts. & Jud. Proc. Code Anu.
§3-821 (1975) (general provision).

At any time, during the penderm..: of any action where it appears thel
independent reyresentation is needed to protect the rights of a
child, the court m¢y appointc an atctorney to represent the child in
that particular action, including those involving children in need of
assistance. Md. Cts. & Jud. Proc. Code Ann. §3-834 (1975) (general
provision).

Sc uli

Every 6 months, foster care review board shall review cases of
children in foster care. Following each review the Board must submit
a report to the juvenile court and department. Md. Ann. Code art.
83A, §119 (1975 & Supp. 1982).

Court review must be held withi- 18 months after the original
placement and periodically thereat.er at intervals not greater than
18 months. Rule 9158, Md. Juv. Ct. Rules.
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Authority of Court or Review Body

A written report to the court from the review board is required in
each case. It must assess whether return home, continued out-of-home
placement or 1initiation of proceedings for the termination of
parental rights is in the child's best interest. Md. Ann. Code art.
88A, §119 (1975 & Supp. 1982).

If continued out-of-home placement is recommended, the board may
state whether the present plan is appropriate to the child's needs.
Md. Ann. Code art. 88A, §I19 (1975 & Supp. 1982).

At court review the court must determine whether and under what
circumstances the child's commitment to the 1local department of
social services should continue. Rule 915¢, Md. Juv. Ct. Rules.

Dacision Required

For each child whose case is reviewed, a local board shall submit a
written report to the juvenile court and to the Department of 3ocial
Services which may recommend that return of the child to child's
parent or 1legal guardian is in the child's best 1interests, that
continued placement outside the home is in the child's best interest
or that initiation of proceedings to terminate parental rights is in
the child's best interests. Md. Ann. Code art. 88A, S§119 (1975 &
Supp. 1982).

At the 18 month court review the court must determine whether and
under what circumstances the child's commitment to the 1local
department of social services should continue. Considerations
include whether the child should be returned home, continued in
foster care for a specified period, be placeéd for adoption., or be
continued in foster care on 4 permanent or long-term basis because of
the child's special needs or circumstances. Rule 915d, Md. Juv. Ct.
Rules.
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MASSACHUSETTS
Procedure

The department, parents, legal custodian or child's c¢ounsel may
petition the court for review and redetermination of the current needs
of the child, not more than once every six months. Mass. Ann, Laws
ch. 119, §26 (3) (Michie/Law Co-op 1975).

Coverage

Involuntary placement ca~es (voluntarily placed children and children
whose parental rigats have been terminated are not covered). Mass.
Ann. Laws ch. 119, §24 (Michie/Law Co-op 1982).

Pyocedural Safeguards

A cni-d shall be infurmed of the right to counsel at all hearings, and
if not able to retain counsel, the court shall appoint counsel for
said child. Mass. Ann. Laws ch. 119. §29 (MichiesLaw Supp. 1982).

The parent or guardian or custodian of such child shall be informed of
the right to counsel at all hearings, and if financially unable to
retain counsel, the court shall appoint counsel for said parent,
guardian, or custodian. Mass. Ann. Laws ch. 119, §29 (Michie/Law
Supp. 1982).

scheduling

The department, parents. legal custodian, or child's counsel may
petition the court for review and redetermination not more thcn once
every six months. Mass. Ann. Laws ch. 119, §26 (3) (Michie/Ls o Supp.
1982).

Authority of Court

Upon 1its adjudication that the child is in need of care and
protection, the court in Boston, Bristol, springfield, Worcester may
commit the child to the custody of the department until the child
becomes eighteen Years ot age or until, in the opinion of the
department, the object of the child's commitment has been
accomplished, whichever occurs first; or make any other appropriate
order with reference to the care and custody of the child as may be in
the child‘'s best interests, including but not limited to any one or
more of the following: (1) It may permit the child to remain with the
child's parents, guardian, or other custodian, subject to conditions
and limitations which the court may prescribe including supervision as
directed by the court for the care and protection of the child; (2) It
may. subject to such conditions and limitations as it may prescribe,
transfer temporary legal custody to any of the following: (i) any
individual who. after study by a probation officer or other person or
agency designated by the court. is found by the court to be qualified
to give care to the child; (ii) any agency or other private
organization licensed or otherwise authorized by 1law to receive and
provide care for the chiid; (iii) the departiment of social services;
(3) It may order appropriate physical care including medical or
dental care.

In appropriave cases, the court shall order the parents or parent of
said child to reimburse the commonwealth or other agency for care.
The court must determine the needs of the child whose case has conre
before the court. Mass. Ann. Laws ch. 119, §26 (1). (2), (3) (Michie/
Law Co-op 1975 and Supp. 1982) (initial disposition - (general
provision).

Decision Required

The court must determine the needs of the child whose case has come
before the court. Mass. Ann. Laws ch. 119, §26 (Michie/Law Co-op
1975).
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MICHIGAN

Procedure

1f a child remains in foster care in the temporary custody of the
court, the court must rehear the case within one year {when the parent
must show their efforts to re-establish a home for the child and show
why the child should not be placed in the permanent custody of the
court (why parental rights should not be terminated.))* If child is
not placed in permanen® custody of the court, the case 1is to be
reheard annually thereafter. Mich. Comp. Laws Ann. §712 A.19 (West
1983).

= placing the burden of going forward and the burden of proof on parent
was declared unconstitutional. in re LaFleure, 48 Mich. App. 377
(1973).

Coverage

involuntary placement cases. (Review hearings are not required for
voluntary foster placements, permanent court wards or permanent wards
committed to the Department of social Services or a private
institution or agency). Mich. Comp. Laws Ann. §712 A.2. (b) (). (2)
(West 1983).

pProcedural Safequards

Counsel - In the event the child or his or her parents desire counsel
but are unable to afford counsel, the court in its discretion may
appoint counsel to represent the child. Mich. comp. Laws Ann. §712

A.17 (West 1983) (general provision).

In every case filed under the child protection law, legal counsel
shall be appointed to represent the child. Mich. Comp. Laws Ann.
§722.630 (West 1983).

Counsel must be appointed for parents at hearings which may involve
sermination of their rights and the court may appoint counsel for
parents at other hearings. Mich. Juv. Court Rule 6.3.

Hearing - The court may conduct the hearings in an informal manner and
may adjourn the hearing from time to time. Mich. Comp. Laws ARnR. §712
A.17, 17a (West 1983).

Record - A recording must be made of all hearings on the formal
caiendar. Mich. Juv. Ct. Rule 8.4.

The nshowings" required by the statute shall be recorded
stenographically at a hearing held by a judge or referee. Micih. Comp.
Laws Ann. §712 A.19 (West 1983).

Notice - If termination of parental rights is to be considered at the
hearing Pparents must be personally served with notice of the
proceeding and be notified of their right to counsel and right to a
jury trial and of the possibility that parental rights will be
terminated. Mich. Comp. Laws Ann. §§712 A.19, 20, 712 A.1l3, 14, Mich.
Juv. Ct. Rules 7.2 (B) (4).

Reports - At the annual disposition rehearing, the county juvenile
agent shall submit reports based on investigations conducted bY
juvenile agent's office or by a probation officer or on information
submitted by a suitable public or private family service or child
caring agency approved by the court, regarding the situation of the
child's family and close relative and the possibility of their
re-estahlishing a home for the child. Mich. Comp. Laws Ann. §712 A.19
(West 1983).
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until coPy %i the order bearing the
tr2 parent or other person,
1983).

Scheduling

If child remains in foster

the court must rehear the case.

Mich.
1983).

If the child continued in foster care,
annually thereafter. Mich. Comp. Laws

Authority of court

At the annual rehearings the court may
the statutory standards are met.
temporary custody.
1983).

Decision Requiread

At the annual rehearings the court Mmay terminate

The court mavy
Mich. Comp. Laws Ann.

the statutory standards are met,
temporary custody.
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The court
Mich. Comp. Laws Ann.
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court'

Mich. Comp. Laws Ann. §712 A.18 (i) (West

§ seal has been served on

care in temporary court custody for 1 year,

Comp. Laws Ann. §712 A.19 (West

the case is to be reheard
Ann. §712 A.19 (West 1983).

cerminate parental rights if
may also continue
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INVOLUNTARY PLACEMENTS

Procedure

An order placing child in care may last a maximum of one Year but may,
on court's motion or motion of a party, be renewed, and after notice
to the parties and a hearing, the court may make some other
disposition of the case. Any person to whom legal custody is

transferred shall report 1n writing to the court at periods the court
directs. Minn. Stat. Ann. §260.191 (Subd. 2) (West 1982).

Ccovgragde

Involuntary placement cases (children who are neglected, dependent,
neglected and in foster care). Minn. Stat. Ann. §260.0156, 10 (Subd.
18) (West 1982).

Procedural Safequards

ERIC

Hearing, Notice - oOrder placing child in care may last a maximum of
one Year but may be extended on ccurt's motion or motion of Pparty
after notice and a hearing. Any perLson with legal custody must report
to the court at periods the court directs. Minn. stat. Ann., §260.191
(Subd. 2) (West 1982).

Notice - Notice must include a copy of the petition or other document
to be considered at the hearing and a statement of the time, place,
purpose and possible consequences of the hearing; a statement of the
right to counsel: and a statement that the hearing may still be
conducted in the party's absence and that information or subsequent
nearings may be obtained by the court; and additional information
directed by the court. Minn. Rules for Juv. Ct., Rule 44.

Parties - children 12 or older, parents ot guardian and adency have
the right to participate in the hearings. children under 12
participate through their guardian ad 1iitem and may personally
participate oz order of the court. Older children and parents may be
excluded t:mporariiy from the hearing when it is in the child's best
interest co do so. Minn. Rules for Juv. Ct. Rule 39, 42.03.

The court may waive the presence of the minor in court at any stage of
the proceedings when it is in the best interests of the minor to do
§0. in any proceeding, the court may temporarily excuse the presence
of a parent or guardian of a minor from the hearing when it is in the

best interests of the minor. The attorney or guardian ad litem, if
any, had the right to continue to participate in proceedings during
the absence of the minor, parent, or guardian. Minn. Stat. Ann.

§260.155 (Subd. 5) (West 1982).

Evidence - The minor and minor's parents, guardian or custodian are
entitled to be heard, to present evidence material to the case, and to
cross-examine witnesses appearing at the hearing. Minn. Stat. Ann.
§260.155 (Subd. 6) (West 1982).

counsel - Child and parents each have a right to representation by
geparate counsel. ARy child, parent or guardian must be advised by
the court, on the record, of their right to court-appointed counsel.
Beth child and parents are entitled to representation at public
expense, but parents may be ordered to pay for their own and their
child's counsel in whole or in part. The child's guardian ad litem is
to be represented by the child's counsel unless child and guardian ad
litem disagree. In that case, counsel represents the child and the
guardian ad litem may be entitled to separate counsel. Minn. Rules
for Juv. Ct., Rule 40, See also Minn. Stat. Ann, 8260.155 (Subd. 2)
(West. 1982).
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GAL - The court must appoint a guardian ad litem for the child when it
appears the child has no parent or guardian or ihat they are
unavailable, incompetent, hostile to or have interests in conflict
with the child's. However., the court may determine not to appoint a
guardian ad litem when the child has counsel and the court finds the
interests of the child otherwise protected. Minn. Rules for Juv. Ct.,
Rule 41. See also Minn. Stat. Ann. §260.155 (Subd. 4) (West. 1982).

In appointing the guardian ad litem, the court shall not appoint the
party., or any agent or employee thereof filing the petition. Minn.
Stat. Ann. §260.155% (Subd. 4) (West 1982).

When an agency petitions for court review of foster care status of a
voluntarily placed developmentally disabled child after 18 months, a
GAL shall be appointed for the child. Minn. Stat. Ann. §257.071
(Subd. 4) (West 1984).

Scheduling
Order placing child in care may last a r ximum of one Year but may be

extended on court's motion of a party after notice and a hearing.
Minn. Stat. Ann. §260.191.2 rwaj;g 1584).

Authority of cCourt

Court may renew the order, or =zfter notice to the parties and a
hearing, make some other disposition of the case until the individual
is no longer a minor. Minn. Stat. Ann. §260.191 (Subd. 2; (West 1982).

Decision Required

Cour. may renew the order, or after notice to the parties and a
hearing, make some other disposition of the case until the individual
is no longer a minor. Minn. stat. Ann. §260.191 (Subd. 2) (West 1982).

CHILDREN IN RESIDENTIAL FACILITIES ON VOLUNTARY RELEASE

Procedure

Eighteen months after initial »lacement in residential facility
Juarsuant to voluntary release, the agency must return the voluntary
placed child to parents or file a court petition for a foster care
status review. If the petition is dismissed, agency must petition
Court every two Years to determine if placement is in best interests
of child. Minn. sStat. Ann. §257.071 (Subd. 3) (West 1984).

The social service agency responsible for the placement of a child in
a residential facility pursuant to a voluntary release by the parent
may bring a petition to juvenile court to review the foster care
status of the child. Minn. Stat. Ann. §260.131 (West 1982).

Coverage
Voluntary placement cases. Minn. Stat. Aann. §257.071 (Subd. 3) (West
1984).
, HAYA YIS T
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procedural Safequards

The petition for review of children in voluntary placement must be
verified by a person with knowledge of the facts, which may be on
information and belief. The petition must be drafted on the showing
of reasonable grounds to support the petition and show the facts which
bring the child under court jurisdiction and identifying information
on the child, parents. child's spouse, and the child's custodian,
guardian or relative if a parent cannot be found. Minn. Stat. Ann.
§260.131 (1982).

The juvenile court rules cited above apply also in these cases. Mirn.
Rules for Juv. Ct., Kule 37.01.

Scheduling

Eighteen months after jnitial placement, agency must return the
voluntarily placed child to parents or file a court petition for
review of court status. I1f petiticn 1is dismissed, agency must
petition court every two Yyears Uo determine if placement is in best
interests of child. Minn. Stat. Ann. §257.071 (Subd. 3) (West 1984).

> athority of Court

In the case of placement in & residential facility on voluntary
release, upon finding that the child's placement is in his/her best
interest, the court shall approve the voluntary placement arrangement
and order the social service agency responsible for the placement to
bring a petition pursuant to statute within two Years of court
review. Minn. Stat. Ann. §260.192 (West 1982).

Upon finding that child's needs are not being met, the court shall
order the social service agency or the parent to take whatever action
is necessary and feasible to meet the child's needs, 1ircluding when
appropriate, the provision by the social eervice agency of services to
the parents which would enable the chb:'v ro live at home, and shall
order the case reviewed in one year. Minn. Stat. RAnn. §260.192 (West
1982).

Upon finding that the child has been abundoned by child's patents
emotionally or financially or that tihe developmentally disabled child
does not require out of home care pecause of the handicapping
condition, the court shall order the agency to file a petitlon for
review of foster care status. Minn. Stat. Ann. §260.192 (West 1982).

Decision Required

Dec

See "Authority of Court®.

CHILDREN WHOSE PARENTAL RIGHTS ARE TERMINATED

Procedure

If the ward is in foster care, the court shall, on its own motion or
that of the guardian, conduct a dispositional hearing within 18 monthe
of the foster care Dplacement and every two Yyears thereafter to
determine the future status nof the child including whethcr the child
should be continued in foster care for a specified period, should be
placed for adoption, or should because of the child's special needs or
circumstances be continued in foster care on a permanent or long term
basis. wWhen the court bis decided on the latter option, no further
dispositional hearings are required. Minn. Stat. Ann. §260.242 (Subdd.

Q 2 (d)) (West Supp. 1984). BEST COp
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Goveraqe

Wards, i.e., children post termination of parental rights and children

of deceasel parents. Minn. Stat. Ann. §260.242 (Subd. 2 (d)) (West
Supp. 1984).

Procedural safequards

The juvenile court rules cited above apply in these cases. Minn.
Rules for Juv. Ct., Rule 37.01.

Scheduling

Within 18 months of the foster care placement and every 2 years
thereafter, unless the child is placed in foster care on a permanent
or long term basis, in which case no further dispositional hearings

are required. Minn. Stat. Ann. §260.242 (Subd. 2 (d)) (West Supp.
1984).

Authority of Court

To determine whether the child should be continued in foster care for
a specified period, should be placed for adoption, or should because
of the child's special needs or circumstances be continued in foster

care on a permanent or long-term basis. Minn. Stat. Ann. §260.242,
(Subd. 2 (d)) (West Supp. 1984).

Decision Required

See "Authority of Court".
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MISSISSIPPI

Frocedure

The state department of public welfare must conduct an annual review
for each child under its custody within Mississippi. and for each
neglected or abused child whrose custody was changed by court order as
a result of the adjudication. The review must be completed during
the anniversary month for the child's entry into foster care and
annually thereafter. Miss. Code Ann. §43-15-13 (Supp. 1982).

Each child's annual review plan shall be filed with th.. court. The
court shall, where appropriate, initiate proceedings on its own
motion in the interest of the child. Mi1i35s. Code Ana. §43-15-13
(Supp. 1982).

Upon motion of child, child's parents, guardian or custodian, the
court may, in its discretion., conduct an informal hearing to review
the disposition order and may modify the disposition order if it
finds a material <change of circumstances. Miss. Code Ann.
§43-21-613(2)(3) (1972).

Unless the court's jurisdiction has been terminated. all disposition
orders for supervision, probation or placement of a child with an
individual or agency shall be reviewed by the court at least annually
te determine if continued placement, probation or supervision is in
the best interest of the child or public. Statute does not provide
for a "hearing." Court may require written reports from custocdian,
parents or others. Miss. Code Ann. §43-21-613(2)(3) (1972).

Coverage

Involuntary placement cases. Miss. Code Ann. §43-21-105 (1972).

Procedural Safequards

in conducting annual reviews, the court may require a written report,
information or statements from the child's court counselor, Pparent,
guardian or custodian, which includes but is not 1limited to an
evaluation of the child's progress and recommendations for further
supervision or treatment. Miss. Code Ann. §43-21-613 (1972).

Each child's annual review plan shall be made available to natural
parents or foster parents upon court approval. Miss. Cede Ann,
§43-15-13(2) (Supp. 1982).

Right to Counsel - Each party shall have the right to be representcd
by counsel at all stages of the proceedings. iIf the party is a
child, the child shall be represented by counsel at all critical
stages. If indigent, the child shall have the right to have counsel
appointed for him by the Yyouth court. Miss. Code Ann. §43-21-201(1l)
(1972) (General Provisions).

Guardian Ad Litem - The Yyouth court shall appoint a guardian ad litem
in every case involwving an abused or neglected child which results in
a judicial proceeding: when a child has no parent, guardian or
custodian: when the patrent is a minor or a persuvn of unsound mind:;
when the parent is indifferent to the interests of the child or their
interests appear to conflict; or where the Yyouth court finds
appointment of a GAL to be in the child's best 1interests. in
addition to all other duties required by law, a quardian ad litenm
shall have the duty to protect the interest of. a child for whom he
has been appointed guardian ad litem. The court may appoint either a
suitable attorney or a suitable layman as guardian ad litem. Miss.
.CQdi an.,543721v121(1)(e), (2), (3)., (4) (1972) (General Provision).
].dﬂ_...lv T v > .
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Opportunity to Present and Cross-Examine Witnesses - All parties to a
youth court cause shall have the right to any hearing in which an
investigation, record or report is admitted in evidence to subpoena,
confront, and examine the person who prepared or furnished data for
the report; and to introduce evidence controverting the contents of

the report. Miss. Code Ann. §43-21-203(9) (1972) (General
Provision).
Mandatory Attendance - The youth court may exclude the attendance of

a child from a hearing in reglect and abuse cases with consent of the
child's counsel. Miss. Code Ann. §43-21-203(8) (1972) Seneral
Provision).

Upon wriftten motion of any party, the Youth Court Judge shall make
written findings of fact and conclusions of law. Miss. Code Ann.
§43-21-603(6) (Initial Disposition).

In all hearings except detention/shelter hearings a complete record
of all evidence shall be taken by stenographic reporting. Miss Code
ann. $43-21-203 (1972) (General Provision).

Scheduling

Court which receives annual review plar shall. where appropriate.
initiate proceedings on its own motion. Miss. CJode Ann. §43-15-13(2)
(Supp. 1982).

Upon motion of a child, child‘'s guardian or custodian, the court may.
in 1its discretion, conduct an informal hearing to review its
disposition order. Miss. Code Ann. §43-21-613(2) (1972).

Unless the court jurisdiction has been terminated, all disposition
orders for supervision, probation or placement shall be reviewed by
the court &t least annually. (No mention of annual "hearing") Miss.
Code Ann. §43-21-613(3) (1972).

Authority of Court or Review Body

Upon receiving the child's annual review plan, in the interest »f the
child the court where appropriate, shall initiate proceedings on its
own motion. Wiss. Lode Ann. §43-15-13(2) (Supp. 1982).

If the vyouth <court on a motion finds a material change of
circumstances relating to the disposition of the child and after
annual review, may modify the disposition order to any appropriate
disposition of equal or greater precedence which the youth court
could have originally ordered. Miss. Code Ann. §43-21-613(2) (1972).

In neglect and abuse cases, the disposition order may include any of
the fellowing alternatives giving precedence in the following
sequence:

{a) release the child without further action;

(b) place the child in the custody of his parents, a relative or
other person subject to any conditions and limitations as the court
may prescribe;

(c) order tcorms of treatment calculated to assist the child and the
child's parent, guardian or custodian which are within the ability of
the parent/guardian to perform;

(d) order youth court personnel, the department of public welfare or
child care agencies to assist the child and the child's pareat,
guardian, or custodian to secure social and medical services to
provide supervision and care of the child:

(e) give legal custody of the child to any of the following but in no
event to any state training school:
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(i) the department of public welfare for appropriate placement
or,

(ii) any private or public organization, preferably community
based, able to assume the education, care and maintenance of :<he
child, which has been found suitable by the court. Miss. Code
Ann. §43-21-609 (1972) (Imitial Disposition).

In the Ianterest of T - 427 So. 2d 1382 (Miss. 1983) held that while
this section does not explicitly provide as an alternative for
ordering the filing of proceedings to terminate parental rights, the
authority to do so is implicit from a consideration of the section as
a whole.

If the youth court finds at the disposition hearing ... a neglected
child or an abused child is also a child in need of special care, the
youth court may, in its discretion, make anr appropriace additional
disposition designed for the treatment of the disability or
infirmity, which may include a commitment, as a priority case, to any
state institution providing care for that disability or infirmity.
Miss. Code Ann. $43-21-611 (1972) (Initial Disposition).

Decision Recquired

In neglect and abuse cases, the disposition order may include any of
the following alternatives giving precedence 1in the following
sequence:
(a) release the child without further action:
(b) place the child in the custody of his parents, a relative or
other person subject fo any conditions and limitations as the court
may prescribe:
(c) order terms of treatment calculated to assist the child and the
child's parent, guardian or custodian which are within the ability of
the parent/guardian to perform;
(d) order Yyoutn court personnel, the department of public welfare or
child care agencies to assist the child and the child's parent,
guardian, or custodian to secure social and medical services to
provide supervision and care of the chilad;
(e) give legal custody of the child to any of the following but in no
event to any state training school:
(i) the department of public welfare for appropriate placement
or,
(ii) any private or public organization, preferably community
based, able to assume the education, care and maintenance of the
child, which has been found suitable by the court.

Miss. Code Ann. $43-21-609 (1972) (Initial Disposition).
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Procedure

When a parent or gceardian or relative commits a child to the care of
an authorized agency and the child has remained in care for a
continuous 6 month period, the agency shall petition the juvenile
court where the child is present to review the child'c status. A
written report on the child's status shall be presented to the
court. The court shall then review the child's status and may hold a
dispositional hearing to dJdetermine whether the child should continue
in foster care, returned to the parent/quardian/relative, or whether
proceedings should be initiated to terminate par<ntal rights. Mo.
Ann. Stat. §210.710 (Vernon Supp. 1983).

When a court has placed a child in the custody of an authorized
sgency or in foster care, every 6 months after placement, the foster
family, group home agency. o¢ child care institution with whom the
child is placed shall file with the court a written status repott.
The court shall review the report and shall hold a dispositional
hearing within 18 months of placement and annually thereafter to
determine if the child should continue in foster care, be returned to
a parent/gua~3ian, or whether proceedings to terminate ©varental
rights should be initiated. Mo. Ann. St3’ $210. *20 (Vernon Supp.
1983).

For children continued in foster care, the court shall review the

child's status whenever necessary or desirable but at least once
every 6 months. Mo. Ann. Stat. §210.730 (Vernon Supp. 1983).

Coverage

Voluntary Pplacement cases. Mo. Ann. Jstat. §210.710 (Vernon Supp.
1983).

Involuntary placement cases. Mo. Ann. Stat. §210.720 (Vernon Supp.
1983).

rocedural Safequards

Report/Hearing - A written status report is required at six months
for a child in voluntary foster care. A hearing may be leld in thecre
cases. Mo. Ann. Stat. §210.710 (Vernon Supp. 1983). A written
status report is also required for involuntary placement cases each
six mcnths, but in these cases the court must hold a dispositional
hearing within eighteen months of initial placement and annually
thereafter. Mo. Ann. Stat. §210.720 (Vernon Supp. 1983).

Scheduling

For children voluntarily placement, ~ written status report shall be
presented to the court and an agency petition filed for court review
after 6 months of placement. The cocurt shall review the statue cf
the child and may hold a dispositional hearing. Mo. Ann. Stat.
§210.710 (Vernon Supp. 1983).
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For children placed by the court, a written status report shall be
submitted t~ the court every & months and a dispositional hearing
held within 18 months of placement and annually thereafter. Mo. Ann.
Ctat. §210.720 (Vernon Ssupp: 1983).

In the case of children continued in foster care, the court shall
review the status of the child whenever it deems desireable bit at

least once every 6 months. Mo. Ann. Stat. §210.730 (Vernon Supp.
1983).

Authority of Court or Review Fody

At the dispositional hearing, the Court must determine whether to
continue child in foster care, return child to parents, guardian, or
relative, or whether to institute a termination of parental rights
proceeding to free child for adoption. Mo. Ann. Stat. §§210.710,.720
(Vernon Supp. 1983).

Decision Required

(See “"Authority of Court.*)
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MONTANA

Procedure

Court-appointed Foster Care Review Committee must submit written
report of findings and recommendations to court and agency within 30
days of review, for further action by the youth court or the
department. Mont. Code. Ann. §41-3-1115 (3) (1983)

At least one Foster Care Review Committee shall be appointed by the
youth court Judge in consultation with the Department in every
judicial district. The committee shall be composed of S-7 members
including a representative of the Department of Social! and
Rehabilitative Services, Youth Court, local school district and
someone knowledgeable in the needs of children in foster care
placement and who is not employed by the Youth Court or Department; if
there is one, the foster parent of the child whose care is under
review. Mont. Code. Ann. §41-3-1115 (1) (1983)

The committee shall conduct & review of the foster care status of the
child no later than the 12 month anniversary date of the child's
placement citation. The person responsible for the placement should
not be a member of the committee when the committee reviews the
child's placement. Mont. Admin. R. §46.5.508 (6) (1982).

Except for initial reviews there shall be a review every 6 months
after a child has been in care for more than 6 months. Mont. Admin.
R. §46.5.508 (1982).

Ccoverage

Any child piraced in a licensed family foster home, child care agency,
group home or treatment facility if placed under supervision of the
Department or placed by the Department or the Department pays for the
child's care (includes children in voluntary placement). Mont. Code
Ann. $43.1115 (1983).

Procedural Safequards

The following people may participate in the foster care review
meetings: commjttee members; placing worker and/or supecvisor; foster
care provider, parents and child/youth (if appropriate) may attend if
they wish; child's guardian ad litem; other people as approprilate.
Mont. Admin. R. §46.5.510 (2) (1982).

Any information on individual cases heard and meetings of the
committee are confidential and subject to the Department's
confidentiality requirements. Monrt. Code Ann. $41-3-1115 (5) (1983).

The foster care committee is subject to the call of the youth court
judge to meet and confer with the judge on all matters pertaining to
the foster care of a child before the youth court. Mont. Code Ann.
§41-3-1115 (6) (1l981).

Ten days prior to the meeting date, the Foster Care Review Committee
shall be provided with wrictten information by the placing agency
necessary to answer all questions to be considered by the Committee.
supporting documentation which must be available for review at the
conmittee meeting shall include current social information; placement
history; treatment plan; description of activities and observations of
workers: court orders; available psychological information regarding
the child/family; placement worker's recommendation for continued
placement or return to the family. Mont. Adgipj R §16:5:509 (2)
(1982).
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Schedulin

Foster Care Review Committee must submit written report of findings
and recommendations to court and the Department within 30 days of
review, for further action by the youth court or the Department,
Mont. Code Ann. §41-3-1115 (1983).

Except for initial reviews, there shall be a foster care committee

review every 6 months for a child in foster care more than 6 months.
Mont. Admin. R. §46.5.508 (1982).

Authority of Court

The committee, after reviewing the information provided, shall submit
a written report to the Judge and the department summarizing their
findings and recommendations for further action of the court or the
Department within 30 days of the review date. Mont. Code. Ann.
§41-3-1115 (3) (1983).

Foster care review and the report must specifically address the
following: (a) Are the child, parents, foster parents receiving
appropriate services designed to get the child home? (b) Have
reasonable etforts been made by the placing agency to return the child
to his/her home? (c) Can the child return home? If not, why not?
What efforts must be made by the parents and agency before the child
can return home? (d) In the interim, is this placement the least
restrictive, most appropriate and as close as possible to the parents'
home so as to facilitate visitation? (e) Does the treatment plan need
to be modified? (f) By what date may it be expected that the child
will return home, be placed for adoption or other alternative
permanent placement situation (i.e., permanent foster care or
guardianship)? (g) To what extent have the parents visited the child,
what attempts has the placing worker made to facilitate visitation,
and any reason why visitation has not happened?

The report to the court must also include recommendations and reasons

for continuation or discontinuation of foster care and the treatment
needs of the child. Mont. Admin. R. §46.5.509 (1) (1982).

Decison Required

The report of the review committee shall include answers to the
questions considered in the review. These are: (1) Are the child,
parents, foster parents recelving appropriate services designed to get
the child home? (2) Have reasonable efforts been made by the placing
agency to return the child to his or her home? (3) Can the child
return home? If not, why not? What efforts must be made by the
parents and agency before the child can return home? (4) In the
interim, is this placement the least restrictive, most appropriate and
as close as possible to the parents' home so as to fulfill

visitation? (5) Does the child's treatment plan need to be modified?
(6) By what date may it be expected that the child will return home,
be placed for adoption or other alternative permanent placement
situation (i.e., permanent foster care or guardianship)? (7) To what
extent have the parents vigited the child, what attempts have the
placing worker made to facilitate visitation, and any reason
visitation has not happened? In addition to answering these questions
the review committee must provide recommendations and reasons fo: the
continuation of discontinuation of foster care and or the treatment
needs of the child. Mont. Admin. R, §46.5.509, 510 (1) (1982).
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NEBRASKA

Procedure
The court shall review its dispositional orde' after the child has

been in foster care for one Year, then every six months thereafter.
Neb. Rev. Stat. §43-1313 (Supp. 1982).

Coverage

Involuntary Placement. Neb. Rev. Stat. §43-1301(4) (Supp. 1982).

Voluntary Placement. Neb. Rev. Stat. §43-1301(5) (Supp. 1982).

Procedural Safequards

Notice and Right to Participate - The court shall give notice of the
court review and the right of participation in ali court reviews by
certified mail no later than fourteen days before the court review.
Such notice shall be provided to:

(1) the person charged with the care of such child;

(2) the child's parents or 9guardian, unless the parental rights of
the parents have been terminated by court action;

(3) the fuster child, if age fourteen or over;

(4) the foster parent(s): and

(5) the guardian ad litem of the foster child. Neb. Rev. Stat.
§43-1314 (Supp. 1982).

The court shall inform the child and his parents or guardian of the
child's right to counsel at the county's expense if unable to afford
one. Neb. Rev. Stat. §43-272 (Supp. 1982).

The court shall appoint a guardian ad litem for the child. The
guardian must be an attorney unless there is a special reason for a
particular 1lay person to serve. In this case the guardian is
entitled to appointed counsel. The guardian may present evidence and
witnesses and cross-examine witnesses at all evidentiary hearings.
Neb. Rev. Stat. §43-272, 272.01 (Supp. 1982) (Gensral Provision).

Decisions may be appealed. Neb. Rev. Stat. §824-541.01 et seq,
43-2126 (Supp. 1982).

Scheduling
The court shall review its dispositional order after the child has

been in foster care one Yyear and then every six months thereafter.
Neb. Rev. Stat. §43-1313 (Supp. 1982).

Authority of Court or Review Body

on review of its disposktignal.vgdel the; coddd" may reaffirm its order
or direct another disposition of the child. Neb. Rev. Stat. §43-1313
(Supp. 1982).
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Decision Required

In its reviews of its dispositional order for a child in foster care
more than one Yyear, the court may reaffirm its order or may aicect
othe- disposition of the child. Neb. Rev. Stat. §43-1313 (Supp.
1982).

In reviewing the foster care status of a child and in determining its
order foi disposition, the court shali consider the following
criteria, including., but not limited to:

(1) the goals of the foster care placement and the appropriateness of
the foster care plan established pursuant to statute:

(2) the services which have been offered to reunite the family: ang
(3) when the return of the child to his/her home is not 1likely, the
efforts which have been made or should be made to provide for other
methods of care. Neb. Rev. Stat. §43-1315 (Supp. 1982).

The court shall, when reviewing the foster care status of a child,
determine whether the individual physical, psychological and

sociological needs of the child are being met. Neb. Rev. Stat.
§43-1316 (Supp. 1982).
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NEVADA

Procedure

Court must hold dispositional hearing no later than 18 months after
initial semi-annual hearing, and at least annually thereafter.
Dispositional hearing must determine whether the child should be
returned to parents or relatives, continued in foster home, placed for
adoption or legal guardianship or remain in foster care or other
gimilar institution on a long term basis. Nev. Rev. Stat. §62.261
(3)., (4) (1981).

Coverage
Iinvoluntarily placed children. Nev. Rev. Stat. §62.040 (1) (1981).

Procedural Safegquards

An order directed to a parent or person, other than a child, shall not
become effective; (1) Unless an opportunity for a hearing has been
given to such parent or other person pursuant to summons or other
notice, at which hearing such person may be represented by counsel,
produce, examine, and cross-exanmine witnesses:; (2) Until a copy of a
summons or other notice has been served on such person personally or
by registered or certified mail to such person's last known address,
unless service has been waived in writing. Nev. Rev. Stat. §62.201
(1), (2) (1981) (general provision).

Right to Counsel - In neglect cases, the parents, guardian or
custodian shall be informed of their right to be represented by
counsel. Nev. Rev. Stat. §62.195 (2) (1981).

Child's Representative - After a petition is filed that a child is
neglected, the court shall appoint a social worker, juvenile probation
officer, officer of the court or volunteer guardian to represent and
protect the best interests of the child. The court may not allow any
payment for the services of a person so appointed. MNev. Rev. Stat.
§62.196 (1981) (general provision).

Scheduling

Court must hold dispositional hearing no later than 18 months after
initial semiannual hearing, and at least annually thereafter. Nev.
Rev. Stat. §62.261 (3) (1981).

Authority of Court

Each dispositional hearing must be held by the court to determine
whether: (a) The child should be returned to child's parents or other
relatives; (b) The child's placement in the foster home or other
similar institution should be continued; (c) The child should be
placed for adoption or under a legal guardianship: or (d) The child
should remain in the foster home or other similar institution on a
long term basis. Nev. Rev. Stat. §62.261 (4) (1981).

Decision Required
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NEW HAMPSHIRE

Procedure

The court shall review the status of all children out of parent's
custody and under legal supervision at least annually. N.H. Rev.
stat. Ann. §169-C:24 (Supp. 1979).

To attain return of child, parents must demonstrate to the court:
they are in compliance with the court order; the child would not be
endangered and, return would be in the child's best interest. Upon
showing the ability to provide proper parental care, it shall be
presumed that return home is in the child's best interests. N.H.
Rev. Stat. Ann. §169-C:23 (Supp. 1979).

Coverage

Involuntary placement cases, including consent orders, children under
legal supervision and children not under parental custody (no
statutory authority for review post-TPR). N.H. Rev. Stat. Ann.
§169-C:24 (Supp. 1979).

Procedural Safequards

Case Report -~ At least 14 days prior to the annual court review, the
child placing agency social worker or child care agency in charge of
providing services to the child and parents shall submit to the court
a supplemental report 1indicating such services and shall make a
dispositional recommendation. The social worker shall send copies of
such report to all parties. N.H. Rev. Stat. Ann. §169-C:24 (Supp.
1979).

Right to Counsel - In any case of neglect or abuse, the court shall
appoint an attorney to represent indigent parents and the child.
N.H. Rev. Stat. Ann. $169-C:10 (Supp. 1979) (General).

Evidence - In any proceeding under the Chilé Protection Act the court
is not bound by technical rules of evidence and may admit evidence it
considers relevant and material. N.H. Rev. Stat. Ann. §169-C:12
(Supp. 1979).

Subpoena - Subpoenas for production of papers and attendance of
witnesses may be issued. N.H. Rev. Stat. Ann. §169-C:11 (Supp. 1979)
!General Provision).

Scheduling

Court shall review the status of all children out of parent's custody
and under legal supervision at least once every Yyear following the
initial approval of the order or initial disposition hearing. N.H.
Rev. Stat. Ann. §169-C:24 (Supp. 1979).

Ruthority of Court or Review Body

(None specified)
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Decision Required

Before a child in foster care is returned to the custody of 1its
parents, the parents shall demonstrate to the court that: they are
in compliance with the outstanding dispositional court order; the
child will not be endangered in the manner adjudicated on the initial
petition, if returned home; and, that return of custody is in the
best interests of the ch.ld. Upon showing the ability to provide
proper parental care, it shall be presumed that the return of custody
is in the child's best interests. N.H. Rev. Stat. Ann. §169-C:23
(Supp. 1979).
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NEW JERSEY

REVIEW BY REVIEW BOARD AND COURT

Procedure

Each county judge shall appoint at least one chila placement review
board, consisting of 5 members, as an arm of the court to review all
voluntary and court-ordered placement cases every 12 months to
determine if such placement serves the best interest of the child.
N.J. Rev. Stat. §30:4C-57; §30:4C-58 (1977).

The Review Board shall submit a written report to the juvenile and
domestic relations court and division within 10 days after the
completed review. N.J. Rev. Stat. §30:4C-60 (1977).

Upon review of the board's report, the court shall issue an order
concerning the child's placement which best aserves the child's
interest. The court may hold a summary hearing when conflicting
statements of material fact cannot be resolved, a party so requests,
or the interests of justice so require. N.J. Rev. stat. §30:4C-61
(1977).

Cocverage

Voluntary placements (i.e.. all placements by Division of Youth and
Family Services). N.J. Rev. Stat. §30:4C-52. 53 (amended 1978).

Court ordered placements. N.J. Rev. Stat. §9:6-8.54 (1977).

Procedural Safequards

Right to Counsel - The court shall advise the parent or guardian of
his right to retain counsel. The court shall advise the respondent
that if he is indigent, he may apply for an attorney through the
Department of the Public Advocate. N.J. Rev. Stat, §§9:6-8.21 (e);
9:6-8.43 (a) (amended 1979) (general provision).

Law Guardian - Any minor who is the subject of a child abuse or
neglect proceeding must be represented by a law guardian to help
protect his interests and to help him express his wishes to the
court. The Jjuvenile and domestic relations court, on its own motion,
will make appointment of law guardians. N.J. Rev. Stat. §§9:6-8.23
(a): 9:6-8.43 (1977) (general provision).

Review board procedvre, report - Each review board shall provide
written notice of the date, time and place of each review at least 15
days in advance of the division, child, the parents or legal guardian
and any other pers»n, the agency, including the temporary caretaker
who has an interest in or information relating to the child's
welfare. Each person can submit written material to the board. The
board shall conduct a review and make recommendations based upon the
written materialg: provided that the boacd may afford any party ot
person an opportunity to appear if it will assist the Board's rev:iew.
Wwithin 10 days after completion of the review. the board shall submit
a written report to the court and agency with a finding as to whether
return home, continued out-of-home placement or lnitiation of
termination of parental rights proceedings is in the child's best
interests. 1If continued placement is recommended, the report must
state whether the placement plan is appropriate to the child's needs.
N.J. Rev. Stat. §30:4C-59, 60 (1977).
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In reviawing the Review Boerd's report, the courr may request any
written or oral information submitted to :zhe board. The court ghall
make a determination based on the Review Board report and any other
information beZore the Court; however, the coust® may &achedule a
sumnary hearing if the court has conflicting statements of material
fact which cannot be resolved without a hearing, a party entitled to
participate in the proceeding requests a hearing, or the interests of
justice requires a hearing. N.J. Rev. Stat. §20:4C-61 (1977).

A party entitled to participate in the review board proceedings may
request a hearing before a judge. AT least 30 days notice of the
hearing including dispositional alternatives shall be provided to the
division, child, parent, legal guardian, all having the right to
participate in the proceeding. The court may request additional
information from any person or agency, including the temporary
caretaker. N.J. Rev. Stat. §30:4C-61 (1977).

Scheduling - Review board shall review the cases of children placed
out of their homes within 45 days of voluntary or court-ordered
placement and at least annually thereafter and report to the court.
N.J. Rev. Stat. §30:4C-58 (1977).

Upon receipt of review board report, at least annually, the court
shall issue an order concerning the child's return home, placement, or
initiation of termination of parental rights proceedings. N.J. Rev.
Stat. §30:4C-61 (1977).

Authoriry of Court or Court Appointed Body - Review Board shall
consider and evaluate such matters ar: appropriateness of goals and
objectives of placement plan and services provided to the child,
parents, or legal guardian and temporary guardian, ot caretaker;
whether the child has siblings placed outside the home: whether the
child's wishes were considered regarding placement and development of
the plan; whether the division, parents or legal guardian and
temporary caretaker are fulfil'ing their responsibilities according to
the plan; whether the parents or legal guardian have been encouraged
to participate in reqular visitation with the child; whether there are
obstacles which hinder or prevent attainment of plan objectives and
goal; and circumstances surrounding the placement. N.J. Rev. Stat.
§30:4C-58 (amended 1978).

The review board report shall offer one of the following findings
stating the specific reasons: (a) the child's best interests would be
served by return to the parent or leqal guardian; (b) continued
placement and the placement plan is appropriate to the child's needs:
(c) continued placement but plan is not appropriate to child's needs;
(d) termination of parental rights should be initiated. N.J. Rev.
Stat. §30:4C-60 (1977).

upon reviewing the board's report, the court shall issue an order
which best serves the child's interest. The court shall order return
to the parent/leqgal guardian; continued placement in accordance with
the current plan or a new plan to be develop2d by the division and
approved by the court or continued placement recommending that the
Division initiate termination of parertal rights proceedings. N.J.
Rev. Stat. §30:4C-61 (amended 1978).

Decision Required

See "Authority of Court or Court Appointed Body".

HEARING ON EXTENSION OF FCSTER CARE

ced
Court ordered placement may be for a maximum of 18 months after which
s s R e s ons "ot one vear sacn. “Wea"Lov.Ton,ledring. make
Elilxc (1977), A-70 2 l 4
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Coveraqe

Court ordered placements. N.J. Rev. Stat. §§9:6-8:54 (a): 9:0-8.27
(1977).

Voluntary placements. N.J. Rev. Stat. §30:4C-53 (amanded 1978).

Procedural Safegquards

No specific safeguards are provided for this hearing.

Scheduling
.lacement may be for a maximum of 18 months after which court nust

hold hearing to extend order and may, upon hearing, make successive
axtensions of one Year each. N.J. Rev, Stat, §9:6-8:54 (b) (1977).

Authority of Court

Placement may be for a maximum of 18 months after which court may,
upon a hearing, in its discretion, make gsuccessive extensions of 1
Year ea - N.J. Rev. Stat. §9:6-8.54 (b) (1977).

The court on its own motion may, at the conclusion of any period of

placement, hold a hearing concerning the need for continuing
placement. N.J. Rev. Stat. §9:6-8.54 (b) (1977).

Decision Required

See "Authority of Court”.
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NEW MEXICO

Procedure

Within 6 months of any original disposition or continuation order, the
human secvices department shall petition the court for review of
disposition by the court or court appointed special master or

referee. N.M. Stat. Ann. §32-1-38.1 (A) (Supp. 1982).

At the hearing, the human services department shall show it made
reasonable efforts to comply with the court ordered treatment plan and
shall present a treatment plan for any propoged extension of the
dispusitional order. The parent, guardian or custodian shall show
that efforts made to comply with the court ordered treatment plan and
to maintain contact with the child were diligent and made in good
faith given the parent's, guardian's, or custodian's circumstances and
ability. N.M. Stat. Ann. §32-1-38.1 (C) (Supp. 1982).

At all dispositional review hearings, the human services department
shall, in cases where a child has been in foster care 18 months or
lonjer, recommend either return to parents or termination of parental
rights or show cause why continued foster care is in the child's best
interests. N.M. Stat. Ann. §32-1-38.2 (Supp. 1982).

Coverage

Involuntary placement cases. N.M. Stat. Ann. §32-1-38 (Supp. 1982)
({includes post-termination cases).

Voluntary placements are limited by statute to 360 days consecutively
or in any 2 consecutive calendar Years. N.M. Stat. Ann. §32-1-50
(1984).

Procadural Safequards

Notice - The children's court attorney shall give 20 days written
notice to all parties of the time, place and purpose of any judicial
review hearing. N.M. Stat. Ann. §32-1-38.1 (B) (Supp. 1982).

Reports - 60 days before the 6 month court review the agency must
submit a progress report to the local gsubstitute care review board.
The review board may report its findings and recommendations to the
court prior to the 6 month court review. N.M. Stat. Ann. §32-1-38.1.A
(Supp. 1982).

Evidence - The human services department and all persons given notice
shall have the opportunity to present evidence and cross-examine
witnesses. Rules of evidence shall not apply to review hearings.
N.M. Stat. Ann. §32-1-38.1 (C), (D) (Supp. 1982).

All relevant and material evidence helpful in determining disposition
iggues mav be presented, including oral and written reports even

though no competent i qgﬁsqi ;é&o Jearings.. N.M. Stat. Ann.
§32-1-31 (1981) (genergiJ 4 é )?qqsv PG i

Any party may appeal from a judgment of the ccurt to the court of
appeals. The appeal shall be heard by the court of appeals upon the
files, records and transcript of the evidence of the children's
court. The name of the child shall not &appear upo.. the record on
appeal. N.M. Stat. Ann. §32-1-39.A (1981) (general provision).
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Pindings - At the conclusion of any hearing held purcuant to this
section, the court shall make findings of fact and conclusions of
4w. N.M. stat. Ann. §32-1-38.1 (B), (C) (Supp. 1582).

[
I
Right to Counsel - The public defender shall represent the child if

after hearing, the parent is declared indigent. The parent, guardian,

or custodian of the child shall be informed that theY have the right

to be represented by counsel and, upon request, be appointed counsel

if indigent or if required by the interest of justice. N.M. stat.

Ann. §§32-1-27: B., J., K., L. (1981) (general provision). |

Guardian Ad Litem - The court, at any stage of the proceeding, may

appoint a guardian ad litem for a child «ho is a party if the chila

has no parent, guardian or custodian appearing on behalf of the child

or if child's interests conflict with those of the parent, guardian or

custodian. A party to the proceeding or an employee or representative

of a party shall not be appointed as guardian ad litem.
|
|

Scheduling

Within 6 months of the original disposition or continuation order, the
department ghall petition for a review by a judge or court appointed
master/referee. N.M. Stat. Ann. §32-1-38.1 (A) (Supp. 1982).

Authority of cCourt

See "Decision Required".

Decision Required

At the conclusion of a review hearing, the court must make findings of

fact and conclusions of law. N.M. Stat. Ann. §32-1-38.1 (E) (supp.
1982).

Based on its findings, the court shall order the child to remain with
child's parent subject to conditions and limitations; transfer legal
custody to the human services department or qualified relative or
individual; dismiss the action and return the child to child's parent
without supervision; continue the child in legal custody of the human
services department without any parental involvement in a treatment
plan or terminate parental rights if the child has been in care 18
months or longer and cannot be returned home and there is no
affirmative showing that adoption is remote because of the child's
health or age. N.M. Stat. Ann. §32-1-38.1 (F) (Supp. 1982).
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NEW YORK

VOLUNTARY PLACEMENTS

Procedure

when child has been in foster care continuously for 18 months a
petition for review with a copy of the placement instrument if any
shall be filed by the agency charged with care and control of chilad
{and may be by another supervisory agency or foster pazent). On
hearing the case the court must direct that foster care be continued,
order the child's return home, or order the agency to initiate
termination proceedings. The cour® may rehear the case of a child who
temains in foster care sooner but must rehear it within 24 months.
N.Y. Soc. Serv. Law §392.7 (McKinney Supp. 1982).

Coveragqe
Voluntary placements and cases in which parentai rights have already

been terminated. N.Y. Soc. Serv. Law §§384-a, 392.1 (b), 392.7 (4)
(McKinney Supp. 1982).

Procedural Safequards

Notice, Parties - Notice of the eighteen month review hearing,
jncluding a statement of the dispositional alternative of the court,
shall be given and a copy of the petition shall be served upon the
following, each of whom shall je & party entitled to participate in
the proceeding:

(a) the authorized agency charged with the care and custody of such
child: if that agency is not the petitioner;:

(b) the authorized agency supervising foster care, if that agency is
not the petitioner:

(c) the foster parent or parents in whose home the child has regided
(and may still) for a continuous period of 18 months in foster
care;

(d) the child's parent or guardian who transferred the care and
custody of such child temporarily to an authorized agency;

(e) a person to whom a parent entrusted the care of the child or
where such person transfecred the care of the agency to an
authorized agency;

(£) such other person as the court may, in its discretion direct.

Unless the court grants an order to show cause to be served in lieu of
a notice of the hearing and the petition, service of notice of the
review hearing ard the petition shall be made at least 20 days before
the date of said hearing in such manner and on such notice as the
court may, in its discretion, prescribe. N.Y. Soc. Serv. Law §392
(4), (5) (McKinney Supp. 1982).

Any foster parent having cared for a child continuously for 18 months
or more through an authorized agency, shall be permitted as a matter
of right, as an interested party to intervene in any proceeding
involving the custody of the child. Such intervention may be made
anonymously or in the true name of said foster parents. N.Y. Soc.

Serv. Law §383.3 (McKinney Supp. 1982).
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Betition - A petition to review foster care status hall be filed in
the family court in the county in which the authorized agency charged
with the care and custody or guardianship has its principal office:
shall get forth the disposition sought and grounds; shall omit the
name and address of the fosgter parent and biological parent for good
cause where notice is to be given to a parent, guardian or rslative.
N.Y. Soc. Serv. Law §392.3 (McKinney Supp. 1%82).

Attendance of Child - The court may, in its discretion, dispense with

the attendance of the chiid at the hearing or may, with the consent of
the parties, dispense with the hearing and make a determination based
upon papers and affidavits submitted to the court. N.Y. Soc. Serv.
Law §392.6 (McKinney Supp. 1982).

Findings - An order of disposition shall include the court's findings
supporting its determination that such order is in accordance with the
best interests of the child. 1If the court promulgates separate
findings of fact or conclusions of law, or an opinion in 1lieu thereof,
the order of disposition may incorporate such findings and
conclusions, or opinions, by reference. N.Y. Soc. Serv. Law §392.7
(McKinney Supp. 1982).

Counsel - The parent, foster parent, or other person having physical

or leyal custody of the child has the right to the assistance of
counsel and appointed counsel if indigent in proceedings under Soc.
Serv. Law §392 and respondents in article 10 cases have the same right.

In addition, the judge may assign counsel to represent any adult if he
determines it mandated by the NY or U.S. Constitution. N.Y. Fam. Ct.
Act §262 (McKinney Supp. 1982) (general provision).

Law Guardian for Child - In proceedings regarding voluntarily placed
foster children or involuntarily placed foster children, the family
court shall appoint a law guardian to represent the minor if
independent legal counsel is not available for the minor. N.Y. Fam.
Ct. Act. §241.

Scheduling

When a child has been in foster care 18 months, a petition for review
shall be filed by responsible agency (and may be by another
supervisory agency or foster parent). The petition shall be filed in
the family court at least 60 days prior to the end of the 18th month
of continuous foster care. 1If a child is continued in foster care,
the court may rehear the case as desirable or on petition of a party
but must rehear it at least every 24 months. N.Y. Soc. Serv. Law
§§392.2, .3 (4d), .10 (McKinney Supp. 1982).

The court shall possess continuing jurisdiction and in cases where
children are in foster care, shall rehear the matter whenever
hecessary or desirable or upon petition by any party entitled to
notice but at least every 24 months. N.Y. Soc. Serv. Law §392.10
(McKinney sSupp. 1982).

Authority of Court

At the 18 month rehearing, the court may make an order of protection
setting forth reasonable conditions of behavior to be observed for a
specific time by a person or agency who is before the court.

The court may make an order directing an authorized agency to
undertake diligent efforts to encourage and .trengthen the parental
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relationship when it finds such efforts will not he detrimental to the
best interests of the child. Such order may include a specific plan
of action for the authorized agency including, without limitation,
requirements that such agency assist the parent obtaining adequate
housing, employment, counselling, medical care or psychiatric
treatment. N.Y. Soc. Serv. Law §392.8 - .11 (McKinney Supp. 1982).

Where the court has entered an order of disposition directing that the
child be placed for adoption and the agency charged with the
gquardianship and custody of the child fails., prior to the rehearing to
comply with such order the court at the time of such rehearing may, in
the best interests of the child, enter an order committing the
guardianship, and custody of the child to another authorized agency or
may make any other order authorized pursuant to statute. N.Y. Soc.
Serv. Law §392.11 (McKinney Supp. 1982).

After 18 months of placement, the court must, after hearing, enter a
disposition in the best interest of the child, directing: that foster
care be continued; that the child be returned to the parent, guardian,
or relative; or that the agency file a petition for termination of
parental rights if the court finds reasonable cause to believe that
grounds for termination exist: or directing that a3 child be placed for
adoption in the foster family where he resides/resided or with any
oth=r person. 1If the agency fails to initiate termination proceedings
within 90 days, the court may authorize the foster parents to file.
The Disposition order shall include the Court's findings supporting
its determination that the order is in the best interest of the

child. The order may incorporate by reference the separate findings
of fact, conclusions of law or opinions by reference. N.Y. Soc. Serv.
Law §392.7 (McKinney Supp. 1982).

The parent of a child removed or committed to an authorized agency
shall not be entitled to custody except upon consent of court, public
board, commission or official responsible for committment of such
child, or in pursuance of court order or judicial officer determining
that the child's interests will be promoted by returrn home and the
parent is fit, competent and able to duly maintain support and educate
such child. N.Y. Soc. Serv. Law §383.1 (McKinney Supp. 1982).

Pending final determination of a petition to extend placement, the
court for good cause, may enter a temporary order extending the
placement for no more than 30 days. Such temporary order may be
renewed for good cause. N.Y. Jud. Law §1055 (b) (McKinney Supp. 1982).

Decigson Required

In reviewing the foster care status of the child and in determining
its order of disposition, the court shall consider, among other things:

(a) the appropriateness of the plan:

(b) what services have been offered to strengthen and re-unite the
family:

(c) where return home of the child is not likely, what efforts have
been or should be made to evaluate or plan for other modes of
care: and

(d) any further efforts which have been or will be made to promote

the best interests of the child. N.Y. Soc. Serv. Law §392.5, .8
- .11 (McKinney Supp. 1982).
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INVOLUNTARY PLACEMENTS

Procedure

Placements may be for an initial period of 18 months which may be
successively extended in the court's discretion, for one year periods
each. A petition to extend placement accompanied by supporting
affidavits and reports shall be filed 60 days prior to expiration of
the period. N.Y. Jud. Law §1055 (b) (McKinney Supp. 1982).

The place in which or the person with whom the child has been placed
shall submit a report at the end of each period, making
recommendations and giving appropriate supportive data. N.Y. Jud. Law
§1055 (b) (McKinney Supp. 1982).

No placement shall be extended or continued except upon a hearing
concerning the need for extended/continued placement. Such hearing
shall be held upon the court's own motion or motion of the person,
agency, or institution or foster parent, or parents Where child is
placed. the child or child's law guardian. N.Y. Jud. Law 51055 (b)
(McKinney Supp. 1982).

Coverage

Involuntary placements (children placed pursuant to court orders in
abuse/neglect cases). N.Y. Fam. Ct. Act. §1055 (McKinney Supp. 1982)}.

Procedural Safeguards

Notice - Notice of the court of hearing to extend placement and any
supporting affidavits or reports. & copy of petition shall be served
on the petitioner, person. agency, Or institution with whom the child
was placed, supervising placement agency. parent or other person
responsible for the child's care, foster parents where child placed
and upon the child or child's law guardian, each of whom shall be a
party entitled to participate in the proceeding. N.Y. Jud. Law §1055
(b) (McKinney Supp. 1982).

Report, Hearing Required - The place or person with whom the child has
been placed shall submit a report at the end of each placement

period. No placement shall be extended/continued without a hearing.
N.Y. Jud. Law §1055 (b) (McKinney Supp. 1982).

No fact finding hearing under article 10 of the Family Court Act can
commence unless the court finds that the parent or other person
legally responsible for the child's care is present at the hearing and
hag been served with a copy of the petition or every reasonable effort
has been made to effect service. N.Y. Fam. Ct. Act. §1041 (McKinney
Supp. 1982).

Coupnsel, Law Guardian - See provision under voluntary placements.

-y A ———

above.

Scheduling - Placements may be for an initial 18 month period which
may be extended by the court for one Year yeriods. A petition to
extend shall be filed 60 days prior to expiration of the period. N.Y.
Jud. Law §1055 (b) (Mcxlﬂﬁﬁt %P??A HﬁﬂiKB ey e

Hante [ Speps

BEST COPY AVAILABLE

a1 221




O

ERIC

Aruitoxt provided by Eic:

Authority of Court

In addition to or in 1lieu of a Placement order or extension or
continuation of placement, the court may order an agency or official
to undertake the diligent efforts to encourage and strengthen the
parental relationship wher not detrimental to the child's best
interests,

Such order may include a specific plan of action for such agency or
official inc.uding requirement to agsist parent or other person
responsible for child's care to obtain adequate housing, medical care
or psychiatric treatment. N.Y. Jud. Law §1055 (c¢) (McKinney 1976 &
Supp. 1982).

The court may order an official or agency to institute proceedings to
legally free the child for adoption and upon failure to so initiate
within 30 days of the order, permit foster parents or parent where
child is placed to initiate guch proceeding unless the order has been
modified or extended or the court has Teasonable cause to believe the
petition to legally free the child would not be approved. N.Y. Jud.
Law §1055 (d) (McKinney 1976 & Supp. 1982.

Placements may not be made or continued beyond a child's 18th birthday
without his consent and in no case, beyond 21st birthday. N.Y. Jud.
Law §1055 (e) (McKinney 1976 & Supp. 1982).

Decigion Required

In addition to or in lieu of a placement order or extension or
continuation of placement, the court may order an agency or official
to undertake the diligent efforts to encourage and strengthen the
parental relationship when not detrimental to the child's best
interests.

Such order may include a specific plan of action for such agency or
official including requirement to assist parent or other person
responsible for child's care to obtain adequate housing, employment,
counselin¢. medical care or psychiatric treatment. N.Y. Jud. Law
§1055 (c). (d), (e) (McKinpey 1976 & supp. 1982).
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NORTH CAROLINA

Procedure

In any case where custody is removed from a parent, the judge shall
conduct a review within 6 months of the order arnd at least annually
thereafter and if at any time custody is restored to the parent, the
court shall be relieved of the duty to hold periodic judicial
review. N. C. Gen. Stat. §7A-657 (1979).

Coveraqge

Involuntary placement cases. N. C. Gen. Stat. §7A-523 (1979).

Procedural Safequards

The Director shall make timely requests to the clerk to schedule
periodic reviews. The clerk shall give 15 days notice of the review
to the parent or person standing in loco parentis, the Jjuvenile, 1if
12 years of age or more, the guardian, foster parent, custodian or
agency with custody, the guardian ad litem, and any other person the
court may specify indicating the court's impending review. N. C.
Gen. Stat. §7A-657 (1979).

Right to Counsel - A juvenile has the right to be represented by
councel 1in all proceedings. All juveniles shall be conclusively

presumed to be indigent. However, the court is specifically required
to appoint counsel only in delinquency cases. When petitions allege
abuse or neglect, or dependency, the parent has the right to counsel
and to appointed counsel in case of indigency unless the parent
waives the right. in no case may the Jjudge appoint a county
attorney, prosecutor or public defender. N. C. Gen. stat.
§§7A-584(a); 7A-587 (1979) (General Provision).

In reviewing custody orders the court shall consider information from
the Department of Social Services, the ~court <counselor, the
custodian, guardian, parent or person standing in loco parentis, the

foster parent, the GAL; and any public or private agency which will
aid in the review. N.C. Gen. Stat. §7A-657 (1979).

When a petition alleges abuse or neglect, the judge shall appoint a
GAL to represent the juvenile unless representation 1is otherwise
provided. GAL duties shall be to make an investigation to determine
facts, the needs of the child and available resources to meet those
needs, to facilitate settlement of the issues when appropriate to
explore options with the judge at the dispositional hearing and to
promote and protect the juvenile's interest. when the appointed GAL
is not an attorney, he may employ an attorney when authorized by the
court or to request appointment of an attorney to appear on behalf of
the juvenile and to assist the GAL perform necessary and appropriate
legal services,...to present relevant facts at the adjudicatory
hearing and to appeal when advigsable from an adjudication or
disposition order. N. C. Gen. Stat. §7A-586 (Supp. 1983) (General
Provision).

Appeal - Any order mouifying custodial rights may be appealed to the
Court of Appeals. N. C. Gen. Stat. §7A-666 (1981).

The judge may order the Department of social Services to the GAL to
conduct follow-up investigatiops, tp.in Q oper execution of court
orders and to report éﬁéﬁgétﬁgd%tﬁahﬁiu{hggguvenile's needs are not
being met. The judge may grant the GAL authority to demand any
informatin or reports even if confidential if the GAL pelieves them
to be relevant. M. C. Gen. Stat. §7A-5686 (Supp. 1983) (General
Provision).
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Scheduling

The court shall conduct a review 6 months after initial placement and
annually thereafter. The Director shall make a timely request to the
clerk to gchedule these reviews. N. C. Gen. Stat. §7A~-657 (1979).

Authority of Court or Review Body

In any case where the judge removes custody from a parent or persons
standing in loco parentis...the juvenile shall not be returned to the
parent or persons standing in loco parentis unless the judge finds
sufficient facts to show that the juvenile will receive proper care
and supervision. N.C. Gen. Stat. §7A-657 (1979).

The Jjudge, after making findings of fact, sghall enter an order
continuing the placement under review or providing a different
placement as is deemed to be in the best interests of the juvenile.
N. C. Gen. Stat. §7A-657 (1979).

Decision Required

(See "Authority of Court" above.)

In each case, the court shall consider: (1) services offered to
reunite the family; (2) where return home is unlikely, efforts which
have been made to evaluate or plan for other methods of care; (3) the
goals of foster care placement and the appropriateness of the plan;
(4) a new foster care plan, if continuation or :are is sought, that
addresses the role of the current fos:er parent in planning for the
juvenile; (5) reports about placement and services offered to the
juvenile and parent; (6) when and if termination of parental rights
should be considered; and (7) any other criteria the court deens
necessary. The judge, after making findings of fact, shall enter an
order continuing the placement under review or providing for a
different placement as is deemed to be in the best interest of the
juvenile. N.C. Gen. stat. §7A-657 (1979).
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NORTH DAKOTA

Procedure

Upon its own motion or motion of party,. the court may after a
hearing, extend dispositional order which otherwise may not last more
than 18 months for a child in foster care. The hearing must be held
prior to the expiration of the existing order. With or without party
application, the court may terminate a disposition or extension order
if its purposes have been accomplished. N.D. Cent. Code §27-20-36
(Interim Supp. 1981).

For children under 10, the court must determine at the extension
hearing whether the child is adoptable and whether termination of
parental rights is warranted under the statute and is in the child's
best interest. N. D. Cent. Code §27-20-36 (Interim Supp. 1981).

Coverage

Involuntary ©placement cases. N. D. Cent, Code §§27-20-02.5;
03.1(a).(b) (1974 and Interim Supp. 1981).

Procedural Safequards

Notice - Reasonable notice of the hearing and opportunity to be heard
must be given to the parties affected in order for <the court to
extend a disposition. N. D. Cent. Code §27-20-36.4b (Interim Supp.
1981).

If parental rights may be terminated at the extension hearing, the
notice of the extension hearing must also inform parties affected
that the court will determine whether the child is adoptable and
whether termination of their parental rights and the parent and child
relationship is warranted and in the best interest of the child and
that a further order of disposition may be made by the court placing
gaid child with a view to adoption. N. D. Cent. Code §27-20-36
(Interim Supp. 1981).

If a child is not adopted within 18 months after the date of an order
of termination and a guardian or conservator of the child has not
been appointed by the county court, the child shall be returned to
the court for entry of further orders for the care, custody and
control of the child. M. D. Cent. Code §27-20-47(2) (Interim Supp.
1981).

An order can be extended, if necessary to accomplish the purposes of
the order. The extension cannot exceed 18 months for & child in
foster care and 2 Yyears for other children. N. D. Cent. Code
§27-20-36.4 (Interim Supp. 1981).

Opportunity to Present and Question Witnesses - A party is entitled
to the opportunity to introduce evidence and otherwise be heard in
party's own behalf and to cross-examine adverse witnesses N. D.
Cent. Code §27-20-27.1 (1974) (general provision).

Record - The proceedings shail be recorded by stenographic notes or
by electronic, mechanical or other appropriate means. N. D. Cent,
Code §27-20-24.4 (Interim Supp. 1981).
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Right to_Counsel - Except as otherwise provided under this statute, a
party is entitled to representation by legal counsel at all stages of
any proceedings wunder this statute and, if as a needy person the
party is unable to employ counsel, to have the court provide counsel.
If a party appears without counsel, the court shall ascertain whether
party knows of right thereto and to be provided with a counsel by the
court if party is a needy person. The court may continue the
proceeding to enable a party to attain counsel for an unrepresented
needy person upon request. Counsel or guardian ad 1litem must be
provided for a child not represented by parent. N. D. Cent. Code
§27-20-26.1 (1974).

Schedulin

Upon 1its own motion or motion of party, the court may after a
hearing, extend dispositional order which, otherwise, may not 1last
more than 18 months for a child in foster care. Hearing must be held
prior to the expiraton of the existing order. N.D. Cent. Code
§°7-20-36.4 (Interim Supp.).

The extension also may not exceed 18 months. If a child is not
adopted within 18 months of termination of parental rights the case
must be returned to «court for further orders. The court may

terminate or order with or without party application, N. D. Cent.
Code §27-.0-36.4 (Interim Supp. 1981).

Authority of Court sr Review Body

The court may, at the extcusion hearing, extend a foster care order,
terminate it, or, for chfldren under 10, determine whether the child
is adoptable and whether termination of parental rights is warranted
under the statute and in the child's best interest. N. D. Cent. Code
§27-20-36.5,.6,.7 (Interim Supp. 1981).

Decision Required

The court may terminate an order of disposition or extension prior to
its expiration, if it appears to the court that the purposes of the
order have been accomplished. N. D. Cent. Code §27-20-36.5,.6,.7
(Interim Supp. 1981).

An order of extension may be made if: the court finds that the
extension 1is necessary to accomplish the purposes of the order
extended and that the child is still "deprived"” if that is basis for
original placement (In interest of J. K, S., 321 NwW2d 49%1). N. D.
Cent. Code §27-20-36.4(a)-(d) (Interim Supp. 1981).

If an order of disposition is made with respect to a child under the
age of ten years pursuant to which the child is removed from the
custody of child's parent, guardian or other custodian without
terminating pacental rights, the court, before extending the duration
of the order, must determine upon the extension hearing whether the
child is adoptable and whether termination of those rights and that
relationship 1is warranted under the statute, and is in the best
interest of the child. If the court determines that the child is
adoptable and that termination of parental rights and the parent and
child relationship is warranted and is in the best interest of the
chila, the court shall make a further order of disposition
terminating those rights and that relationship and committing the
child under statute. N.D. Cent. Code §27-20-36.4(a)-(d)(Interim Supp.
1981).
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Procedure

An annual review conducted by the public or private agency having
custody of a child shall be filed with the juvenile court or court
appointed board within 60 days after placement and annualiy
thereafter. The juvenile court may order a review to be done more
frequently. Ohio Rev. Code Ann. §5103.151(A), (B) (Page 1981).

The review procedure used by any agency shall be examined and
approved by the court (or a five member court review board approved

by the court). The court or court appointed board shall review and
evaluate the agency report within 90 days of filing the report and
shall approve the report or order 1i' revised. Ohio Rev. Code Ann.

§5103.151(C) (Page 1981).

Coverage

Every child pilaced in the care or custody of a public or private
organization, society, associstion, agency or individual certified to
care for or place children under foster care provisions. Ohio Rev.
Code Ann. §5103.151(A) (Page 1981).

Procedural Safequards

A copy of the annual agency review report must e filed with the
juvenile court. A copy of the report approved by the court must be
sent to the department of public welfare. Ohio Rev. Code Ann.
§5103.151(B), (C) (Page 1981).

The court may excuse the attendance of the child at the hearing.
Ohio Rev. Code Ann. 52151.35 (Page Supp. 1981) (General Provision).

A record in juvenile court shall be made in all proceedings for
permanent custody: shall be made upon request in other proceedin
Ohio Rev. Code Ann. §2151.35 (Page Supp. 198l) (General Provision).

No order of temporary or per.ianent custody shall be made unless
summons explains possibility of that consequence and right to
counsel. Ohio Rev. Code Ann. §2151.353(c) (Page Supp. 198°); Ohio
Rev. Code Ann. §2151.414(A) (Page Supp. 1981).

A child, the child's parents, custodian, or other person standing in
loco parentis is entitled to representation by legal counsel at all
stages of the proceedings and if he/she is an incdigent person, he/she
is to have councel provided. Ohio Rev. Code Ann. §2151.352 (Page
1976).

Counsel must be provided for a child not represented by the child's
parent, guardian, or custodian. If the interests of two or more such
parties conflict, separate counsel shall Pe provided for each. Ohio
Rev. Code Ann. §2151.32 (Page 1976).

The parents, custodian, or guardian of a child taken into custody and
their attorneys shall be entitled to visit the child at any
reasonable time, be present at any hearing and be given reasonable
notice of the hearing. Any report concerning the child used in the
hearing shall for good cause be made available to any attorney
representing the child and parent upon written :equest made prior to
the hearing. Ohio Rev. Code Ann. §2151.352 (Page 1976) (General
Provision).
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Schedulin

An annual review by the agency with custody of a child placed shall
be filed with the court or court-appointed board within 60 days of
placement and annually unless the court orders it more frequentlyv.
Ohio Rev. “ode Ann. §5103.151(A) (Page 1981).

Authority of Court or Review Body

The juvenile court that receives the annual agency review upon
determining that the custody or care arrangement is not in the best
interest of the child may terminate the custody of an agency and
place the child in the custoay o% another agency. Ohio Rev. Code
Ann. §5103.152(E) (Page 1981).

Court or court-appointed review bocrd may approve report or order it
revised. Ohio Rev. Code Ann. §5103.151(c) (Page 1981).

Decision Required

The juvenile court that receives the annual agency review upon
determining that the custody or care arrangement is not in the best
interest of the child may terminate the custody of an agency and
place the child in the custody of another agency. The court or
court-appointed review board may approve the report or order it
revised. Ohio Rev. Code Ann. §5102.151 (C), (E) (Page 1981;.
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OKLAHOMA

g:ocegure

No later than 18 months after placing a child in foster care and evecry
12 months thereafter, the court shall conduct a dispositional hearing
to decide whether to return child home; continue child in foster care
for specified period: terminate parental rights: or continue child in
foster care on long-term basis as a permanent plan or with a goal of
independent living because of exceptional circumstances. Okla. Stat.
tit. 10, §1116 (B) (Supp. 1983).

Coverage

Involuntary placement cases. Okla. Stat. tit. 10, §1101 (Supp. 1983).

Procedural Safequards

Hearing - The court must hold a dispositional “hearing” at 18 months
and each 12 months thereafter. Okla. Stat. tit. 10, §1116 (B) (Supp.
1983).

Report - For each review hearing the Department 3hall cause a written
report to be prepared by a qualified child welfar2 worker to include
but not be limited to a summary of the physical, mental and emotional
condition of the child: conditions of the foster home or institution
where child is placed: parental efforts to correct conditions causing
the deprived adjudication. The report shall specifically recommend
with reasons whether parental rights should be terminated and the
child placed for adoption, child should remain in the foster home/
institution or returned home. Okla. Stat. tit. 10, §1116.1 (B) (Supp.
1983).

Evidence - At the dispositional hearing, all evidence helpful in
determining the proper disposition that Lest serves the interest of
the child and the public, including cral and written reports, may be
admitted in court even though not competent in the adjudicatory
hearing. o©Okla. stat. tit. 10, §1115 (a) (Supp. 1983).

Before making a disposition crder, the court shall advise the district
attorney, parents, guardian, custodian.or responsible relative and
their counsel of the factual contents and conclusions of reports
prepared for the court and afford fair opportunity, if requested, to
controvert them. Okla. Stat. tit. 10, §1115 (b) (Supp. 1983).

Warning - The court may not terminate the rights of a parent who has
not been notified that the parental rights might be terminated. Okla.
stat. tit. 10, §1116 (C) (Supp. 1983).

Counsel - If the parents, guardian, or other legal custodian of the
child requests an attorney and is found to be without financial means,
counsel shall be appointed by the court if the chiléd is being
proceeded agairst as a deprived child, a child in need of supervision,
or a child in s 2ed of treatment, or if termination of parental rights
is a possible remedy, provided that the court may appoint counsel
without such request if it deems representation by counsel necessary
to protect the interest of the parents, gquardian, or other legal
custodian. Where necessary to protect the interests of the child, the
court shall appoint a separate attorney for the child regardless of
any attempted waiver by the parent or other legal custodian of the
child of the right of the child to be represented by counsel.

Provided that in any.case e,.phe child,je alleged to be deprived
and the court has nbt*¥tat? Yge‘&pﬁainﬁed~a person to be guardian ad

litem, the district attorney shall be deemed to be guardian ad litem
for the child and shall protect the interests of the child. Okla.
Stat. tit. 10, §1109 -(B) (Supp. 1983) (general provision).
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The attorney representing a child whose case is being reviewed may
submit a report to the court for representation at the review hearing
to assist the court in reviewing the placement or status of the
child. The Department ghall not deny to a child the right of access
to counsel and shall facilitate such access. Okla. Stat. tit. 10,
§1116.1 (D) (Supp. 1983).

Appeal - Any interested party aggrieved by an order or decree may
appeal to the Supreme Court in the same manner aes other appeals are

taken to the Supreme Court of this state. oOkla. Stat. tit. 10, §l123
(Supp. 1983).

Scheduling

No later than eighteen months after placing a child in foster care and
every 12 months thereafter court shall conduct a dispositional
hearing. okla. Stat. tit. 10, §1116 (B) (Supp. 1983).

Authority of Court

(See "Decigion Required*)

ecis Required

The court shall conduct a dispositional hearing to consider whether
the child should be returned to parents or other family members: the
child should be continued in foster care for a specified period; the
rights of the parents of the child slould be terminated and the child
placed for adoption or legal guardianship; or whether the child,
because of exceptional ~ircumstances should remain in foster care on a
long term basis as a permanent plan or with a goal of independent
living. oOkla. stat. tit. 10, §1l116 (B) (Supp. 1983).
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OREGON

Procedure

The agency with guardianship or custody over a child as a result of
court order or termination or surrender of parental rights shall file
a report with the court at the end of the initial six-month period
and annually thereafter. On receiving the reporc the court may hold
a hearing to review the child‘'s condition and circuuwstances and to
determine whether the court should contiaue jurisdiction over the
child or order modification of the order. The court must hold a
hearing if requested by the child. parents, child's attorney or
agency or if parental rights have been surrendered or terminated and
the child has not been placed for adoption. Or. Rev. Stat. §419.576
(1981).

Coverage

Children in the custody of the agency pursuant to court order; i.e.,
children within the neglect or dependency jurisdiction. Children
post-termination or surrender of parental rights are included. Or.
Rev. Stat. §§419.476, 419.575, 419.576(7) (1981).

Voluntarily placed children are not covered by a court review

requirement. They are covered by an administrative review
requirement. ©Or. Rev. Stat. §418.302 (1981).

Procedural Safequards

Report - The report which must be filed with the court must cover a
description of the problems necessitating placement; a description of
the care and treatment provided for the child and of the placements
for that child; a description of agency efforts to return the child
home and assist the parents; a proposed treatment plan or proposed
modification, including terms of visitation, and proposed efforts of
child and parents; a proposed time table for the child’'s return home
or other permanent placement or & justification for extended foster
care. Or. Rev. Stat. §419.576 (1), (2) (1981).

A copY of the report shall be sent by the court to the parents
(except those whose parental rights have been terminated). The court
may delete information on the identity and location of foster parents
before sending the report. Or. Rev. Stat. 3419.576 (6) (1981).

Notice - The court must send parents (except those whose parental
rights have been terminated) a copy of the report and notify them of
a hearing or of their right to request a hearing to seek modification
in the care or treatment of the child. Or. Rev. Stat. §419.576 (6)

(1981).

Hearing - The court may hold a hearing in any case but must do so if
parents’' rights are terminated or surrendered but the child has not
been placed for adoption or requested to do so by the child,

child's attorney, parents, or agency within 30 days of receipt of
notice. Or. Rev. Stat. §419.576 (4) (1981).

If a hearing is held, the safequards that follow are provided. Or.
Rev. Stat. §419.576 (5) (1981).

. . R ST SUUPLIRSR B S
The hearing will be infdEmal™ " Or. Rev:

e o @,

“Stat. §419.498 (1) (1981).
Counsel - The court must appoint and compensate counsel for the child
if requested to do so by the child or the parent or guardian. The
court may do so in any case. The court may order the parent to pay
for the child's counsel if able to do so. If the parent is unable to
do so0 the court must pay for the expenses of investigation. Or. Rev.
Stat. §419.498 (2) (198},

Q
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Witnesses - Witnesses may be subpeonaed. Or. Rev. Stat. §419.498 (3)
(1981),

Record -~ Stenographic notes of the hearing shall be taken only when
required by the court. Or. Rev. Stai. §419.498 (4) (1981).

Evidence - Testimony, reports or other material relating to the
child's mental, physical or social history and prognos!s may be
received by the court without regard to their compentency or
relevancy under the rules of evidence. oOr. Rev. Stat. §§419.576,
419.500 (2) (1981).

Findings of Pact - At the conclusion of the hearing if the decision
is to contianue the child in foster care the court must enter findings
of fact stating why continued foster care is necessary rather than
return home or prompt action to secure permanent placement and the
expected timetable for return home or another permanent placement.
Or. Rev. Stat. §419.576 (S5) (1981).

Schedulin

Reports must be filed after the initial £ix months in court-ordered
care and annually thereafter. The court may hold a hearing in any
cagse following receipt of a report and must do so if parental rights
have be2n surrendered or terminated and the child has not been placed
for adoption or if requested to do so by the child, parent, agency or
child's attorney. or. Rev. Stat. §419.576 (2), (4) (1981).

Authority of the Court

To determine whether the court should continue jurisdiction over the
child or order modifications in the care, placement and supervision
of the child. or. Rev. Stat. §419.576 (4) (l981).

(But cf., In the matter of L., 546 P.2d 153 (1976), in which the Court
of Appeals indicated that the juvenile court is neither empowered to
order specific treatment nor to compell an agency to expend monies it
has determined are not available to it. Rather, the court can only
render an alternative order requiring the agency to secure treatment
for children or to certify to the court that it is without funding to
do so0, in which case the court may terminate agency custody of tle
child.)

Decision Required

If a hearing is held the court must determine whether to continue
jurisdiction over the child or order modification in the care,
placement and supervision of the child. If the child is continued in
foster care the court must issue findings specifying why continued
foster care is necessary rather than return home or prompt action to
3ecure another permanent plan for the child and rpecifying the
expected timetable for return home or other permanent placement. Or.
Rev. Stat. §419.576 (4) (6) (1981).
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PENNSYLVANIA

Procedure

In abuse cases the Court, upon petition of child's attorney, shall
order the agency to establish or implement services, treatment or

plans for a child in need of them. The Court shall a.so, on petition.
consider altering the conditions or terminating-the child's

placement. Pa. Stat. Ann. tit. 11, §2223 (b) (Purdon Supp. 1982-1983).

Coverage

Involuntary placement cases. Pa. Stat. Ann. tit. 11, §2203 (Purdon
Supp. 1982-1983).

Procedural Safequards

The court, when a proceeding has been initiated arising out of child
abuse, shall appoint a guardian ad litem for the child. The guardian
ad litem shall be given access to all reports relevant to the case and
to aay reports of examination of the child's parents or other
custodian pursuant to this statute; the guardian ad litem shall be
charged with the representation of the child's best interests at every
stage of the proceeding and shall make further investigation necessary
to agscertain the facts, intervisw witnesses, examine and cross-exaqnine
witnesses, make recommendations to the court and participate further
in the proceedings to the degree appropriate for adequately
representing the child. Pa. Stat. Ann. tit. 11, §2223 (a) (Purdon
Supp. 1982-1983).

Scheduling

In abuse cases, the Court, upon petition of child's attorney, shall
order agency to establish or implement services, treatment or plans
for a child found in need of them. Court shall also, on petition,
consider altering the conditions or terminating the child's

placement. Pa. Stat. Ann. tit. 11, §2223 (b) (Purdon Supp. 1982-19813).

Authority of Court

In abuse cases, the Court, upon petition of child's attorney, shall
have duty to order agency to establish or implement needed services,
treatment or plans for a child. The Court shall also, on petition,
consider altering the conditions or terminatiag the child's

placement. Pa. Stat. Ann. tit. 11, §2223 (b) (Purdon Supp. 1982-1983).

Decision Reguired

In abuse cases, the Court, upon petition of child's attocney, shall
order the ajency to establish or implement needed services, treatment
or plans for the child. The Court also shall, on petition, consider
altering the conditions or terminating the child's placement. Pa.
stat. Ann. tit. 11, §2223 (b) (Purdon Supp. 1982-1983).
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RHODE ISLAND

Procedure

Court may. at any time, for good cause shown, revoke or modify its
decree assigning custody of a child to a public or private agency.
R. I. Gen. Laws §14-1-34 (Supp. 1982).

Coverage

Involuntary placement cases. R. I. Gen. Laws §14-11-2(2) (Supp.
1982).

Procedural Safequards

Any child who is alleged to be abused or neglected as a subject of a
petition filed in family court under this chapter shall have a
guardian ad litem and/or a court-appointed special advocate appointed
by the court to represent the child, all in the discretiou of the
court. If the parent or other person responsible for the child's
care is financially unable to engage counsel as determined by the
court, the court may, at the request of such person, and in its
discretion, appoint the public defender, or other counsel to
represent such person...In every court proceeding under this chapter
in which it is a party, the department shall be represented by its
legal counsel. R. I. Gen. Laws §40-11-14 (Supp. 1982).

Department records may be disclosed when necessary to the Family
Court including periodic reports reg.rding the care and treatment of
children; provided that if a chiia 1is represented by a GAL or
attorney, a copy of the Family Court Report shall be made available
to the GAL or attorney prior to submission to the court. R. I. Gen.
Laws §42-72-8(4) (Supp. 1982).

Scheduling

Court may, at any time for good cause shown, revoke or modify its
decree ¢giving custody of a child to an agency. R. I. Gen. Laws
§14-1-34 (Supp. 1982).

Court may at any time. for good cause shown, revoke or modify its
decree giving custody of a child to an agency. R.I. Gen. Laws

|
|
Decision Required l
§14-1-34 (Supp. 1982).
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SOUTH CAROLINA

Procedure

The status of child removed from home by court order must be reviewed
by the Family Court upon petition brought by protective services
agency within 12 months following the child's initial removal and

every 12 months thereafter. The court may also schedule & review
hearing upon its own motion or upon the motion of any party in
interest, at any time prior to the 12 monthe. §.C. Code Ann.

§20-7-766 (1984).

The agency may request a review based upon the pleadings without
necessity of holding a hearing by submitting to the court affidavits
from the natural parents, the child's legal counsel and guardian ad
litem, the individual or agency with legal custody of the child if
different, and the local advisory board for review of foster care
showing that all are in agreement as to the recommended disposition.
Upon conducting a review, the court may issue an order consistent with
the pleadings and affidavits or may order all parties to appear for a
full hearing. §.C. Code Ann. §20-7-766 (1984).

on review, the court must establish whether the child will be returned
home or continued in foster care for a specified period or whether
termination of parental rights or guardianship proceedings should be

initiated or whether the child should remain in foster care on a long
term basis. §S.C. Code Ann. §20-7-766 (1984).

Coveraqge

Involuntary placement cases. S.C. Code Ann. §§20-7-736, -766 (1984).

The court's Jjurisdiction shall end when an order of adoption or
guardianship has been granted. S.C. Code Ann. §20-7-766 (1984).

Procedural Safequards

Petition, Notice - Petitions brought by the protective services agency
must be filed with the court and served upon all parties at least 7
days prior to review hearing. S.C. Code Ann. §20-7-766 (1984).

Parties - A party in interest includes but is not limited to the
child, the child's legal counsel and guardian ad litem, the natural
parent, the individual or agency with legal custody of the child, the
foster parent, or the local advisory board for review of foster care.
S.C. Code Ann. §20-7-766 (1984).

Counsel - In all child abuse and neglect proceedings, children shall
be appointed legal counsel and a guardian ad litem by the Family
Court. Counsel for the child shall in no case be the same &8s counsel
for the parent, guardian or other person subject to the procecding or
any governmental or social agency involved in the proceeding.
Parents, guardians or other persons subject to any judicial proceeding
shall be entitled to legal counsel. Those persons unable to afford
legal representation shall be appointed counsel by the Family Court.
S$.C. Code Ann. §20-7-110 (1984).

Report - When the agency initiates the review it must attach to its
petition a report covering the following: services offered to parent
and child and progress on the treatment plan: whether current
placement is appropriate; 1listing of obstacles to return home and
services needed to overcome them; recommended disposition and
timetable for permanzhbtPA NIPPALY CEEAM Y Bifoster care review board.
(This agency report and the agency's reports to the foster care review
board and for its own internal administrative reviews may be made on
the same form.) §S.C. Code Ann. $§20-7-764 (1984).

Q A-91
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Scheduling

The status of a child removed from child's home by court order must be
reviewed by the Family Court on a petition brought by the protective
services agency within 12 months of the child's initial removal and
every 12 months thereafter. §S.C. Code Ann. §20-7-762 (1984).

At any time prior to the twelve months, the court may schedule a
review hearing upon its own motion or upon the motion of any party in
interest. s.C. Ccode Ann. §20-7-76¢ (1984).

ority o ourt

If conditions which required the initial intervention no longer exist,
the court ghall order termination of protective services, and the
court's jurisdiction shall end. S.C. Code Ann. §20-7-762 (1984).

See "Decision Required®.

Dacision Required

Upon conducting a review, the court may issue an order consistent with
the pleadings and affidavits (when review initiated by agency) or may
order all parties to appear for a full hearing. The court may order
the return of the child to child's home unless it finds by a
preponderance of the evidence that the return would threaten the child
with harm. If the child is returned home, court may order agency
supervision not to exceed 12 months. Where the child is nr¢ returned
home, the court shall establish on the record: (1) what gervices have
been provided to or offered to the parents to facilitate reunion; (2)
whether the parents are satisfied with the services offered; (3) the
extent to which the parents have visited or supported the child, and
any reasons why visitation or support has not occurred or has been
infrequent; (4) whether the agencYy is satisfied with the cooperation
given it by the parents; (5) whether the additional services are
needed to enable the child to return to the parents, and if so, the
court may order the agency to provide additional services; (6) whether
return of the child can be expected, and if 80, when; (7) whether the
child is to remain in foster care for a specified period of time; (8)
whether proceedings should be initiated for permanent guardianship,
termination of parental rights, or adoption; or (9) whether the child
should remain in foster care on a long term basis, and if so, the
special circumstances that Justify long-term placement. s.cC. Code
Ann. §20-7-766 (1984).
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SOUTH DAKOTA

Procedure

I1f the court places legal custody in the department of social gervices
without an approved plan for long term foster care, the department
shall conduct an administrative review every six months of the
services provided to the child and the child's family and report its
findings to the court. If the department at any time finds that
further court action is necessary to terminate parental rights, to
clarify the child's legal status, or ig desired to implement a case
gervice plan, the state's attorney. on request by the department,
shall petition the court for & hearing as provided in §26-8-62 or
§26-8-63. S.D. Codified Laws Ann. §26-8-35.1 (Supp. 1983).

At the hearing petitioned for, if the child has been in the legal
custody of the department for eighteen months, the court must either
terminate parental rights or return the child to the parents. S.D.
Codified Laws Ann. $§26-8-35.1, 35.2 (Supp. 1983).

In addition, the court may, at any time order the child's custodian to
make a report and may, upon the hearing on such report, change
guardians or institutions or return the child home. S.D. Codified
Laws Ann. $§26-8-51, 26-8-52 (Supp. 1983).

f; GCoverage

Involuntary placement cases which are not in court approved long term
foster care. S.D. Codified Laws Ann. §§26-8-6, 26-8-35 (1977 & Supp.
1983).

Procedural Safequards

Hearing - A "hearing" 1is required on petition of the state's attorney
if the child has been in foster care 18 or more months. No
modification of an order cr decree which deprives a parent of legal
custody or makes any other change in legal custody without a hearing.
S.D. Codified Laws Ann. §$26-8-35.1, 35.2: 26-8-61 (Supp. 1983).

e Notice - Parent, guardian, foster parent must be served with summons

E or citation to appear. Personal service or publication must be
effected no less than 5 days before the hearing. S.D. Codified Laws
Ann. §26-8-13, -15 (Supp. 1983) (general provision, may apply).

Notice of Possible Return Home - No child shall be ordered returned
home without first giving 10 days notice to the guardian, institution
or association caring for the child unless they consent. S.D.
Codified Laws Ann. §26-8-53 (Supp. 1983).

Discovery - Records of court proceedings are open to inspection by
parents, guardian, attorneys or interested parties. S.D. Cecdified
Laws Ann. §26-8-22.11, 32.1 (1977).

Witnesses - Compulsory process may be issued for attendance of defense
Wwitnesses. The court may authorize witness fees and reimbursement for
travel expenses. S.D. Codified Laws Ann. §§26-8-32, 32.1 (1977)
(general provision, may apply).

Evidence - Evidence at dispositional hearings is governed by S.D.
Codified Laws Ann. §26-8-22.11 (1977) (general provision, may apply).

Admissibility of Reports - In adjudicatory hearings, social studies
and reports and materials on the child's mental, physical and social
history may be received and considered by the court provided that if
the child or parent so requests .0&uiik. AT didgdeéetion, the
preparer of the report or materials will be required to appear and be
Q subject to direct and cross examination. 8.D. Codified Laws Ann.
l(j §26-8-32.5 (1977) (general provision, may apply).
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Record - Verbatim record is not required in hearings other than
verbatim hearings wunless ordered by the court. S.). Codified Laws
Ann. §26-8-32.4 (1977) (general provision, may apply).

Appeal - Appeal may be taken from a Judgment, decree ..r order under
the juvenile chapter. $.D. Codified Laws Ann. §26-8-58.1 (Supp.
1983). Court must inform unrepresented persons of right to appeal and
right to a new trial. s.D. Codified Laws Ann. §26-8-22.11, .3 (Supp.
1983).

Right to Counsel - If the child or his parents, guardian, or other
custudian requests an attorney and 1is without sufficient financial
means, counsel shall be appointed by the court,. . .when the petition
is for determination of whether the child is neglected or dependent,
and the termination of parental rights is stated as a possible remedy
in the summons, the court may appoint and fix compensation for counsel
necessary to protect the interest of the child or other parties. s.D.
Codified Laws Ann. §26-8-22.2 (1977) (general provision).

If the child and his parents, guardian, or other custodian were not
represented by counsel, the court shall inform them at the conclusion
of the proceedings that they have the right to file a motion for a new
trial, and that if such motion is denied they have the right to
appeal. S.D. Codified Laws Ann. §26-8-22.3 (1977) (general provision).

Scheduling

If the court places legal custody in the department of social gservices
without an approved plan for long term foster care, the department
shall conduct an administrative revieyw every six months and report its
finding to the court. s.D. Codified Laws Ann. §26-8-35.1 (3upp. 1983).

If the department at any time finds that further court action is
necessary to terminate parental rights or to clarify the child's legal
status, or is desired to implement a care service plan, the department
shall petition the court for a hearing. S.D. Codified Laws Ann.
§26-8-35.1 (supp. 1983).

At the hearing petitioned for, if the child has been in the legal
custody of the department for elghteen months, the court must either
terminate parental rights or return the child to the parents. s.D.
Codified Laws Ann. §§26-8-35.1, 13§.2 (Supp. 1983).

Authority of court

At the hearing on petition, at eighteen or more months, the court must
elther terminate parental rights or return the child hone. (See
“Decision Required".) s.D. Codified Laws Ann. §26-8-35.2 (Supp. 1983).

Decision Required

Following the hearing petitioned for, when a child has been in legal
custody of the department of sgocial services for 18 months and it
appears that all reasonable efforts have been made to rehabilitate the
family, that the conditions leading to removal still exist and there
ie 1ittle 1ikelihood they will be remedied, the court shall
affirmatively find that good cause for termination of parental rights
exists and enter a termination order. If it does not find that good
cause exists, it shall enter a decree returning legal custydy to the
parent. S.D. Codified Laws Ann. §26-8-35.2 (Supp. 1983).
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Whenaver it appears that the child's home ig a suitable place, the
court may enter an order returning the child to the home. No child
shall be taken away or kept away from its parents any longer than
reagonably nacessary to preserve the child's welfare and state
interest. ©.D. Codified Laws Ann. £26-8-53 (Supp. 1983).

The petition which is filed ig a petition for modification of the
order on the basis of changed circumstance orf new evidence. S.D.
Codified Laws Ann. §§26-8-35.1, 26-8-62, 26-8-63 (Supp. 1983).

Agency pay petition for a hearing. 1If hearing is at 18 months or
more, parental rights must be ternrinated or child must be returned

home. 8.D. Codified Laws Ann. §2€-8-35.2 (Supp. 1983).
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| TENNESSEE

Procedure

A hearing must be held by a judge or referee within 18 months of the
date of foster care placement for each child in foster care to
determine the necessity of continued foster care placement, the
extent of compliance of all parties with the terms of the foster care
plan. the extent of progress in achieving the goal of the plan and to
determine the future status of the child. Subsequent hearings of the
same kind must be held every 18 months in all cases except those in
which the court has approved a long-term foster care agreement and
those in which parental rights have been surrendered or terminated.
in cases in which parental rights have been surrendered or
terminated. such a hearing is required at 36 month intervals. If a
termination hearing, custody hearing or other hearing which addresses
the same issues is held, that hearing will satisfy this requirement
and an additional hearing need not be scheduled. Tenn. Code Ann.
§37-1508 (19813).

Coverage
Each child in foster care. Tenn. Code Ann. §37-1508(a) (1983).

Procedural Safequards

Hearing - A hearing is required to be held. Tenn. Code Ann. §37-1508
(1983),

Initial Disposition - &11 evidence helpful, 1including oral and
written reports May be relied on by the court to the extent of its
probative value in meking its disposition. The parties and their

counsel shall be afforded an opportunity to examine and controvert
written reports and cross-examine individuals making the reports.
sources of confidential information need not be disclosed. Tenn.
Code Ann. §§37-227(4), 37-1508 (1983).

Parental rights may not be terminated except pursuant to a petition
for that specific purpose. 1d.

Agency Report - In addition to submitting a plan to the court each
agency must submit to the board or court each six months a report for
each child in its foster care on the progress made in achieving the
goals set out in the plan, A copy must be previded to parents at the
gsame time. Tenn. Code. Ann. §37-1503 (1983).

Review Board Report - A copy of the review board report and
recommendations must be provided to the parents. Tenn. Code Ann.
§37-1505(c) (1) (1983).

Notice - The 18 month hearing provision does not have a specific
notice provision. However, jt seems likely that the 18 month hearing
and the six month hearing due at the 18 month point would be
conbined. The provision covering the six month hLearing requires
notice to tche parents and dgrants them the right to attend arnd
participate in the review. Tenn. Code Ann., §37-1803(b) (1983).

Guardjan Ad Litem - The court, at any stage of a proceeding. ou
application of a party or on jts own motion, shall appoint a guardian
ad litem for a child who is a party to the proceeding if child has no
parent, guardian or custodian appearing on child's behalf or when
their intecrest conflict with child's or in any other case in which
the interests of the child require a guardian. The court, in any
proceeding resulting from a report of harm or an investigation report
under statute, shall appoint a gquardian ad litem for the child wh»
was the subject of the report. A party to the proceeding or party's
employee or his representative shall not be appointed. Tenn. Code
Ann. §37-248 (1983) (general provision).
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Scheduling

The "permanency planning” hearing must be hela by a j
within 18 months of the date of fogter care piacement.

udge or referee
Subsequent 18§

month hearings must be held in all cases except those in which the

court has approved a long-term foster care agreemen
which parental rights have been surrendered or termin
in which parental rights have been surrendered or te

t and those in
ated. In cases
rminated such a

hearing is required at 36 month intervals. 1If a terminatisn hearing,

custody hearing or other hearing which addresses the

same issues is

held, that hearing will satisfy this requirement and no additional
hearing need be scheduled. Tenn. Code Ann. §31-1503 (1983).

Authority of Court or Review Body

The juvenile court has authority to approve and/or modify the case
plan. One element of the case is a gozl for the plan, including

return home, adoption, permanent foster care,
relatives or eman-ipation. At the 18 month hearing
issue such orders as are appropriate to enforce comp

placsment with
the court may
liance with the

plan if a party has not complied. In combination, it would appear
that the court has authority at the 18 month hearing to select che
child's future status and to order that steps be taken to establish

it. Tenn. Code Ann. §§37-1502, 37-1508(b) (1%83).

Decision Required

At the 18 month hearing the court is required to

determine the

necessity of continued foster care placement, the extent of

compliance of all parties with the terms of the foster
extent of progress made 1in achieving the goal of th

care plan, the
e plan and the

future status of the child. 1If parties have not complied the court

may issue further orders. The court has authority

to approve or

modify the case plan and to issue orders with respect to compliance

with it. Tenn. Code Ann. §837-1502, 37-1508(b) (1983).
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TEXAS

Proceduce

The court shall hold a hearing to review the conservatorship
appointment and placement of the chiid in fostar home, group home or
institutional care 5 1/2 to 7 months after the last hearing unless for
good cause shown by any party, an earlier hearing is approved by the

court. Tex. Fam. Code Ann. §18.01 (Vernon 1982}).

Coverage

Involuntary placement cases. Tex. Fam. Code Ann. §511.01(S). 1801(a)
(Vernon 1982).

Yoluntary placement cases. Tex. Fam. Code Ann. §18.02 (Vernon 1982).

Parental right termination cases. Tex. Fam. Code Ann. §18.01 (Vernon
1982, .

pProcedural Safequards

The following persons are entitiea To at least 10 days notice of a
hearing to review a child placement and are enlisted to present
evidence and be heard.

At the hearing: the Texas Department of Human Resources; the foster
parent or director of the group aome Or institution where the child is
residing; both parents; the managing conservator or guardian of the
person of the child; and any other person or agency named by the court
as having an interest in the welfare of the child. Tex. Fam. Code
Ann. §18.03 (Vernon 1932).

The court in its discretion mav dispense with the attendance of the
child at a placement review hea.ing. Tex. Fam. Code Ann. §18.05
(Vernon 1982).

Mandatory Attendance -~ The court may compel the attendance of
witnesses necessary for the proper disposition of the petition,
including a representative of the agency who may be compelled to
testify. Tex. Fam. Code Ann. §§11.14 (c); 18.05 (Vernon 1982)
(general provision).

order - At the conclusion of the hearing the court may order one of
several alternatives. Tex. Fam. Code Ann. §18.06 (c) (Vernon 1982),
gsee Authority of the Court.

Opportunity to Present and Question Witnesses - When information
contained in a reporv, study, or examination is before the court, the
person making the report study or examination is subject to both
direct and cross examination as in civil cases generally. Tex. Fam.
Code Ann. §11.14 (f) (Vernon 1982) (See also §18.03).

Report - The managing conservator must report to tue court annually on
the child's condition. Tex. Fam. Code Ann. §14.01 (d) (Vernon 1982).

In any suit where a social study is ordered, the court shall set a

time and place for a hearing which must be held not more than 60 days
after the date the study was ordered. . .for good cause the court may
change the hearing date. Tex. Fam. Cude Ann. 511.14(h) (Verron 1982)

(general provision).
BEST COPY AVAILABLE
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Record - A record shall be made as in civil cases generally unless
waived by the partiees with the counsel of the court. Tex. Fam. Code
Ann. §11.14 (g) (Verron 1982).

Guardian Ad Litem - In any suit to terminate parental rights, the
court shall appoint a GAL to represant the child's interests unlesg
the child is petitioner, an attorney ad litem has been appoint 4 €or
the child, the zourt finds the interests of the child will be
adequately represented by a party. 1In any other suit, the court may
appoint a GAL if he is not a parent of tie child or a person
petitioning for adoption of the child and it he has no personal
interest in the suit. Tex. Fan. Code Ann. §11.10 (a) (Vernon 1982)
(general provision).

A guardian ad 1item ghall be appointed to represent any other person
entitled to service if the person is incompetent or a child, unless
the person has executed an affidavit of relinquishment of parental
rights or an affidavit of waiver of interest in child tontaining a
waiver of service of citation. Tex. Fam. Code Ann. §11.10 (b) (Vernon
1982) (general provision).

The court may appoint an aitorney for any party in a case when
nNecessary to protect the interests of the child. Tex. Fam. Code Ann.
§11.10 (c) (vernon 1982) (general provision).

In any suit brought by a government entity seeking termination of the
parent-child relationship or to be named conservator of a child, the
Court shall appoint an attorney ad litem to represent the interests of
the child as svon as practicable to ensure adequate representation of
the child's interest. An attorney must also be appointed to represent
the interests of a parent who responds and opposes termination of
parental rights. Tex. Fam. Code Ann. §11.10 (d) (Vernon 1982)
(general provision).

Scheduling

Court must hold hearing to review foster care placement and
conservatorship appointment every 5 1/2-7 months after last hearing in
the case unless for good cause shown by one party, the court approves
an earlier hearing. Tex. Fan. Code Ann. §18.01 (Vernon 1982).

huthority of Court

At the conclusion of a placement review hearing under this chapter,
the court, in accordance with the best interest of the child, may
order (1) that the foster care, group home care, or institutional care
be continued; (2) that the child be returned to his or her parent or
guardian: (3) if the child has been placed with the Texas Department
of Human Resources under a voluntary agreement, that the department

adeption; (4) if the parental £ights of the child have already been
terminated or the department or authorized agency has custody, care,
and control of the child under an affidavit of relinquishment of
parental rights naming the department or authorizea agency as managing
conservator, that the department or authorized agency attempt to place
the child for adoption: or (5) the Texas Department of Human Resources
or authorized agency to provide services to ensure that every effort
has been made to enable the parents to provide a family for their own
children. Tex. Fam. Code Ann. §18.06 (Vernon 1982).

Decision Required

v [T R T “"'""
See "Authority of bbut‘é"'.}‘ RS A NS
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UTAR

Procedure

orders vesting legal custody of a child in an agency are indeterminate
but after two Years the custodian must file a petition for a review

hearing of the case. The ~ourt may terminate the order or, after
notice and hearing, continue the order. Utah Code Ann. §78-3a-42
(1977).

The court has issued a general policy order under authority of Utah
Code Ann. §28-32-10 (1977) requiring that this hearing be held every
18 months rather than every 2 Years.

An order for placement of a child with an individual or agency shall
include a date certain fer court review. Utah Code Ann. §78-3a-42
(1977).

Coverage

Involuntary placement cases including those in which parental rights
have been terminated. Utah Code Ann. §§78-3a-2 (17), (18); 78-3a-16
(2) (a);: 78-32-48 (Supp. 1981).

Procedural Safequards

Notice - To continue the foster care order the court must provide
nctice and a hearing. Utah Code Ann. §78-3a-42 (3upp. 1981).

Notice and a hearing shall be required in any case in whicn the effect
of modifying or setting aside an order may be to deprive a parent of
legal custody of the child or to make any other change in leg¢al
custody. Utah Code Ann. §78-3a-45 (Supp. 1981).

Counsel - Parents, guardians, the child's custodian, and the chiid, if
old enough., shall be 1informed that they have the right to be
represented by counsel of their own choice; and if any of them
requests an attorney and is found by the court to be indigent, counsel
shall be appointed by the court. The court may appoint counsel
without such requests if it deems representation by counsel necessary
to protect the interest of the child or of other parties. The county
attorney shall represent the state in any proceedings in a child's
case. Utah Code Ann. §78-3-a-35 (Supp. 1981) (general provision).

Conduct oi Hearings - Hearings in children's cases will be held
without a Jjury and in an informal manner. Utah Code Ann. §78-3-a-313
(1977).

Record - A verbatim record of the proceedings shall be taken, by a

court stenographer or by means of a mechanical recording device, in
all cases which might result in deprivation of custody. In all other
cagses a verbatim record shall also be made, unlecs dispensed with by
the court. Utah Code Ann. §78-3a-35 (Supp. 1981) (general provision).

Written Finding or Order - The findings of the court and the reasons
therefor shall be entered with the continuation order or with order
denying continuation. Utah Code Ann. §78-3a-42 (1977).

Appeal - All final orders of juvenile court may be appealed. Utah
Code Ann. §78-3a-51 (Supp. 1981).
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Scheduling

Two yeadrs after entry of a custody order, the agency or other
custodian must file a petition for review hearing. The court may
terminate the order or after notice and hearing continue the order.
(The court has issued a general policy order under Utah Code Ann.
§78-3a-10 requiring that this hearing be held at 18 month rather than
2 year intervals.) Utah Code Ann. §78-3a-42 (1977).

An order for placement of a child with an individual or agency shall

include a date certain for court review. Utah Code Ann. §78-3a-42
(1977).

Authority of Court

Upon petition for a review hearing, the court may terminate the order
or after notice and hearing, continue the order if it finds
continuation of the order necessary to safegqguard the welfare of the
child and the public interest. Utah Code Ann. §78-3a2-42 (1977).

Decision Required

Upon petition for a review hearing. the court Ray terminate the order
or after notice and hearing, continue the order if it finds
continuation of the order nNecessary to gafeguard the welfare of the
child and the public interest. utah Code Ann. §78-33-42 (1977).
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Procedure

An order transferring legal custody or guardianship shall be reviewed
1-1/2 years from date entered and each 1-1/2 years thereafter by

court or an administrative body of 1 to 3 persons appointed or
approved by court. Vt. Stat. Ann. tit. 33, §650 (a), (c) (Supp. 1982).

No member of the administrative body may be an employee of the
Department. Any person to whom legal custody was transferred shall
file a notice of review, report and recommendation. Vt. Stat. Ann.
tit. 33, §658(c)(Supp. 1982).

The review must detcrmine whether the child will be returned home,
continued in custody for a specified period. continued in custody on
a long-term basis, or considered for adoption or legal guardianship.
vt. stat. Ann. tit. 33, §658(4) (Supp. 1982).

A determination by the administrative body that the order should not
be changed is binding unless a party requests court review. A
determination that the order must be changed must be submitted to the
court as a recommendation. Vt. Stat. Ann. tit. 33, §6%8(e) (Supp.
1982).

coveraqe

Involuntary Placement cases. (Voluntary Pplacements limited by law to
one Year) Vt. Stat. Ann. tit. 33, §§632(a)(12)(A), (B): 633(a)
(1981).

Procedural Safequards

Notice - Any person to whom legal custody or guardianship was
transferred shall file a notice of review, a report and
recommendation with the court, the state's attorney and all parties
to the proceeding. Services shall be effected by mailing a copy to
parties’' last know address. Vt. Stat. Ann. tit. 33,§658(b) (Supp.
1982).

A hearing shall be held within 30 days of the filing of the Notice of
Review. Vt. Stat. Ann. tit. 33, §658(b) (1981)

The hearing shall be conducted as a hearing on a petition except that
all evidence is helpful in determining the questions presented,
including oral and written reports, may be admitted and relied upon
to the extent of its probative value, 2ven though not competent in
hearing on a petition. WVt. sStat. Ann tit. 33, §658(c) (1981).

Bach party to the proceeding igs entitled to court-appointed counsel
in the proceedings. Vt. Stat. Ann. tit. 33, §§647(c) (1981) (general
provision re original petition).

The juvenile court, at any stage of a proceeding, on application of a
party or on its own motion. shall appoint a gvardian ad litem or
counsel for a child who ie a party to the proceeding, if he has no
parent or guardian or custodian appearing on his behalf or their
{interests conflict with those of the child or in any other case where
the court believes the interests of the child require such guardian
or counsel. Vt. Stat. Ann. tit. 33, §653(1981).
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The person appointed under this section shall not be a party to that
proceeding or an employee or representative of such party. Vt. Stat.
Ann. tit. 33, §653 (1921) (general provision).

A hearing to review the disposition crder shall be held in all
fespects as a hearing on ¢ petition except that all evidence helpful
in determining the issues, including oral and written reports may be
admitted even though not competent in a hearing on the petition. wvt.
Stat. Ann. tit. 33, §658(c) (Supp. 1982).

When an administrative body makes a decision that the order should
not be changed it is binding unless a party after notice, geeks a
review by the court. If the administrative body determines the order
should be changed it must submit its recommendation to the court for
congideration. The court may conduct review de novo if the
determination on its own motion or motion of a party. The
administrative body's determination must be gent to the parties and
the court; parties have 10 days from receipt to object to the
decision becoming binding by seeking de novo court review. Vt. Stat.
Ann. tit. 33, §658(e) (Supp. 1982).

Scheduling

Order transferring custody shall be reviewed 1-1/2 years from date
enteresd and each 1-1/2 years thereafter by court or administrative
body appointed or approved by the court. Custodian must file a
notice of review. Vt. stat. Ann. tit. 33, §658(c) (supp. 19823.

Authority of Court or Review Body

When an administrative body determines an existing order should not
be altered, it is binding unless a party, within 10 days, seeks a
review by the court. If the administrative body determines that the
existing order should be altered, it shall submit it recommendations
to the juvenile court for its consideration. The court may conduct a
review de novo of the determination on its own motion or motion of a
party within 30 days of receipt of the determination. Vt. stat. Ann.
tit. 33, §658(e) (Supp. 1982).

Review shall determine whether child shall be returned home;
continued in foster care for a specified period; remain in long-term
foster care as a permanent plan or with a goal of independent living
because of exceptional circumstances; or be considered for adoption
or legal guardianship. Vvt. stat. Ann. tit. 33, §658(d) (supp. 1582).

Decision Required

Review ghall determine whether child shall be returned home;
continued in foster care for a specified period; remain in long-term
foster care as a permanent plan or with a goal of independent living
because of exceptional circumstances; or be considered for adoption
or legal guardianship. Vt. stat. Ann. tit. 33, §658¢d) (Supp. 1982).

At the time of the review, the court shall consider the best
interests of the child in accordance with the following: the
interaction and interrelationships of the child with the child's
natural parents, the child's foster parents if any, the child's
8iblings and any other person who may significantly affect the
child's best interests; the child's adjustment to home, school, and
community; the likelihood that tne natural parent will be able to
resume his parental duties within a reasonable period of time; and
whether the natural parent hasg played and continues to play a

Bl Sonsxrudtiverole, including personal contact and demonstrated love

s and affection in the child's welfare. vt. Stat. Ann. tit. 33, §557
(Supp. 1982).
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VIRGINIA

Procedure

Custodial agency must file a petition for a hearing with the court
within sixteen months of initial foster care placement. The court
shall set a hearing within sixty days. Va. Code §16.1-282 (C) (1982).

The court shall possess continuing jurisdiction over cases reviewed so
long as the child remains in foster care placement or so long as
conditions are imposed when the child is returned home. Va. Code
§16.1-262 (B) (1982).

After the 16 month hearing, the court shall schedule a hearing
periodically thereafter or within 30 days upon petition of a party
entitled to notice when good cause is shown for the hearing. Va. Code
§16.1-282 (B) (1982).

Coveradge

Long-term involuntary placement cases. Long-term voluntary placement
cases. Va. Code §16.1-241 (A) 1-2a., 4 (1982).

Termination of parental rights cases. Va. Code §15.1-279 (A) 5, (B)
(.982).

Procedural Safegquards

Notice - The court shall provide notice of the hearing and a copy of
the petition to the following, each of whom is entitled to participate
in the proceeding; the child, if he or she is twelve Years of age or
older; the attorney representing the child as guardian ad litem; the
cnild's parents and any person standing in loce parentis at the time
the department obtained custody: the foster pacents of the child; the
petitioning board or agency: and such other persons as the court, in
itg discretion, may direct. No notification is required if the judge
certifies on the record that the identity of the parent or guardian is
not reasonably ascertainable. Va. Code §16.1-282 (C) (1982).

The petiiion for 16 month foster care review shall include a copy of
the foster care plan previously filed, the current address of the
child's parent or person standing in loco parentis; the placement
provided while in foster care and programs offered the child and
parent/person standing in loco parentis; the nature and frequency of
parent-child contacts; manner in which foster care plan has been
complied with and extent to which goals have been met; disponsition
sought and grounds; if continued foster care is recommended, the role
of the current foster parents in the future planning for the child.
Va. Code §16.1-282 (B) (1982).

GAL - The court shall appoint an attorney to act as GAL to represent
the child any time a hearing is held to review the foster care plan or
review the child's foster care status. Va. Code 816.1-281 (1982).

Appeal - Orders may be appealed. Va. Code §16.1-262 (C), (D) (1982).

Scheduling

Custodial agency must file a petition for a hearing with the court
within sixteen months of initial foster care placement. The court
shall set a hearing within sixty days. Va. Code §16.1-282 {1982).
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After the 16 month hearing, the court shall schedule a hearing
periodically thereafter. The court must schedule a hearing within 30
days upon party petition if good cause is shown for a hearing. va.
Code §16.1-282 (E) (1982).

Authority of Court

At the 16 month hearing, the court may order any disposition available
at the initial hearing. The court may make any of the following
orders to protect the welfare of the child: 1) order public agencies
to provide services and information ~hey are required by law to
provide; 2) return home subject to conditions and limitations; 3)
after a finding that there is no less drastic alternative, transfer
legal custody to a qualified relative, or an agency or facility; 4)
transfer legal custody and order the parent, guardian, legal custodian
or other person standing in 1loco parentis to participate in such
services and programs or to refrain from any conduct as the court may
prescribe; 5) the court may tarminate the rights of such parent,
guardian, 1legal custodian or other peLson standing in loco parentis
pursuant to statute. The same options are avallable when a child is
placed in foster care through a court approved entrustment agreement.
Va. Code §§16.1-279 (A)-(B), -282, -283 (1982).

The court shall possess continuing jurisdiction over cases reviewed
under this section for so long as a child remains in foster care
placement or, when a child is returned to his or her prior family
subject to conditions imposed by the court, for so long as such
conditions are effective. Va. Ccde §16.1-282 (E) (1982).

Decision Required

At the conclusion of the hearing, the court shall, upon the proof
adduced and in accordance with the best interests of the child, enter
an appropriate order of disposition consistent with the dispositional
alternatives available to the court at the time of the original
hearing. These include return home, foster care placement, provision
of services, and termination of parental rights. Va. Code §16.1-282

(D) (1982).
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WASHINGTON

procedure

Court must review status of all dependent children every six months
at a hearing to determine whether court supervision should continue.
Wash. Rev. Code Ann. §13.34,130(3) (Supp. 1982).

Where parental rights have been terminated without either adoption or
appointment of a general guardian for the child, the court shall
review the case every six months until a decree of adoption is
entered. Wash. Rev. Code Ann. §13.34.210 (Supp. 1982).

Coverage

Involuntary placement cases. Wash. Rev. Code Ann. §13.34.030(2)
(Supp. 1982).

Post-parental right termination cases. Wash. Rev. Code Ann.
§13.34.210 (Supp. 1982).

Procedural Ssafequards

Review must be by a hearing. wWash. Rev. Code Ann. §13.34,13C(3)
(Supp. 1982).

Any party has a right to be represented by an attorney in all
proceedings under this chapter, to introduce evidence, to be heard on
his or her own behalf, to examine witnesses, to receive a decision
based solely on the evidence adduced at the hearing. and to an
unbiased fact finder. Wash. Rev. Code Ann. §13.34.090 (Supp. 1982).

Counsel - At all stages of a proceeding at which a child is alleged
to be dependent pursuant to statute, the child's parent or guardian
has the right to be represented by counsel appointed for him or her

by the court. Wash. Rev. Code Ann., §13.34.,090 (Supp. 1982)
(General).
Child's Attorney/Guardian Ad litem - The court, at any stage of a

proceeding under this chapter, may appoint an attorney and/or a
guardian ad litem for a child who is a party to the proceedings. A
party to the proceeding or the party's employee or representative
shall not be so appointed. Such attorney and/or guardian ad litem
shall receive all notices contemplated for a parent in all
proceedings under this chapter. wash. Rev. Code Ann. §13.24.100
(Supp. 1982).

A report by the guardian ad litem to the court shall contain, where
relevant, information on the legal status of a child's membership in
any Indian tribe or band. Wash., Rev, Code Ann. §13.24.100 (Supp.
1982) (General).

.J .AL}A..”-"‘!Vﬁ‘ \(q RIS ]

Wl L L

Scheduling
Court must review status of all dependent children every six months
to determine whether court supervision should continue. Wash. Rev.
Code Ann. §13.34.130(3). (Supp. 1982).
After termination of parental rights, the court shall review the
status of a child every 6 months until an adoption decree is
entered. Wash. Rev. Code Ann. §13.34,210 (Supp. 1982).

When parental rights have been terminated without adoption or court
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appointment of a general guardian for the child, the child shall be
returned to the court for entryY of further orders for child's care,
custody and control, and the court shall review the case every six
months until a decree of adoption is entered. Wash. Rev. Code Ann.
§13.34.210 (Supp. 1982).

Aurthority of the Court or Review Body

If a child is not returned home, the court shall establish in
writing: what sgservices have been provided to or offered to the
parties to facilitate reunion; the extent to which the parents have
visited the child and any reasons why visitation has not occurred or
has been 1infrequent; whether the agency 1is satisfied with the
cooperation given to it by the parents; whether additional services
are needed to facilitate the return of the child to the child's
prarents; if so, the court shall order that reasonable services be
offered, and when return of the child can be expected. The court at
the review hearing may order that a petition seeking termination of
the parent and child relationship be filed. Wash. Rev. Code Ann.
§13.34.130(3)(a)-(c) (Supp. 1982).

Decigion Required

A child shall be returned home at the review hearing unless the court
finds that the reason for removal still exists. Wash. Rev. Code Ann.
§13.34.130(3) (Supp. 1982).

If a child is not returned home, the court shall establish in
writing: what services have been provided to or offered to the
parties to facilitate reunion; the extent to which the parents have
visited the child and any reasons why visitation has not occurred or
has been infrequent; whether the agency 1is satisfied with the
cooperation given to it by the parents; whether additional services
are needed to facilitate the return of the child to the child's
parents; if 8o, the court shall order that reasonable services be
offered; and when return of the child can be expected. The court at
the review hearing may order that a petition seeking termination of
the parent and child relationship be filed. Wash. Rev. Code Ann.
§13.34.130(3)(a)-(c) (Supp. 1982).
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WEST VIRGINIA

procedure

; If an agency has had legal or physical custody oi a child for 20
nmonths and the child has not been placed in permanent foster care, an

adoptive home or with the natural parent, the state department shall
file a petition with the court stating the child's situation, present
foster care arrangements and the plan for pursuing permanent
arrangements. The court may hold a hearing on the petition in
chambers. If the child remains in the Department's custody, the
Department shall file a supplementary petition every 18 months unless

the child is placed in permanent foster care, adopted or returned

home. W. Va. Code §49-6-8 (1980).

Coveraqe

All children in the legal or physical custody of the agency for 20 or
more months. W. Va. Code §49-6-8 (1980).

Procedural Safegquards

Notice - The court may schedule a foster care review hearing in
chambers giving notice and the right to be present to: the child, if
twelve years of age or older; the child's parents; the child's foster
parents; and such other persons as the court may in its discretion
direct. W. Va. Code §49-6-8 {(a) (1980).

Petition - The petition must state the child's situaticn, the efforts
that have been made to place the child in a permanent situation, the
present foster care arrangements and the plans for pursuing permanent
arrangements. W. Va. Code §49-6-8 (1980).

Right to Coungel - The child and his parents, his custodian or other
persons standing in loco parentis to him, shall have the right to be
represented by counsel at every stage of the proceedings and shall be
informed by the court of their right to be so represented and that if
they cannot pay for the services of counsel, that counsel will be
appointed. 1If the child or other parties have not retained counsel
and the child and other parties cannot pay for the services of
counsel, the court shall, by order entered of record, at least ten
days prior to the date set, appoint an atforney or attorneys to
represent the child and other party or parties or so inform the
parties. Under no circumstances, may the same attorney represent both
the child and the other party or parties, however, if more than one
child from a family is involved in the proceeding, one attorney may
represent all the children. W. Va. Code §49-6-2 (a) (1980) (general
provision).

Opportunity to Present and Question Witnesses - [T)he party or parties
having custody of the child shall be afforded a meaningful opportunity

to be heard including the opportunity to testify and to present and
cross-examine witnesses. W. Va. Code §49-6-2 (c) (1980) (general
provision).

Court Record - A transcript or recording shall be made of all
proceedings unless waived by all parties tn_the proceeding. Where
relevant, the court shalgj%j%$5&§$533u3mnt efforts to remedy
the alleged circumstances. W. Va. Code §49-6-2 (1980) (general
provision).
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After the court's determination, an inquiry must be made whether the
parents or guardian wish to appeal and the response transcribed
although a negative response does not waive che right to appeal.

A free transcript is provided for appeal by indigent parents. The
evidence shall be transcribed and made availaktle to the parties and
their counsel as soon as practicable, if the same is required for
purposes of further proceedings. If an indigent person intends to
pursue further proceedings, the court reporter shall furnish a
transcript of the hearing without cost to the indigent person, if an

affidavit is filed stating person cannot pay therefor. W. Va. Code
§49-6-2 (1980) (general provision).

At the conclusion of the hearing the court shall enter an appropriate
order of disposition. W. Va. Code §49-6-2 (1980).

Scheduling

After 20 months of legal or physical custody, the state department
shall petition the court which may schedule a hearing. If the child
remains in the Department's custody, the Department shall file a
supplementary petition every 18 months unless the child is placed in

permanent foster care, adopted or returned home. W. Va. Code §49-6-8
(1980).

Authority of Court

At the conclusion of the review hearing, the court shall enter an
appropriate order of dispesition for the child. <These can include:

1) dismissal of petition, 2) referral to community agency, 3)
placement of child at home under agency supervision, 4) order of terms
of supervision, 5) placement in foster care, 6) termination of
parental rights. There is also a statutory provision for "permanent
foster care." W. Va. Code §§49-6-5, 49-6-8 (1980).

The court shall possess continuing jurisdiction over cases reviewed
for so long as a child remains in temporary foster care or when a
cnild is returned to the child's natural parents subject to conditions

imposed by the court, for so long as the conditions are effective. W.
Va. Code §49-6-8 (a) (1980).

Decision Regquired

At the conclusion of the review hearing the court shall, in accordance
with the best interests of the child, enter an appropziate order of
disposition. W. Vva. Code §§49-6-8 (a) (1980).
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WISCONSIN

Procedure

All disposition orders terminate at the end of one Year unless the
judge specifies a shorter time; extension order also expires at the
and of one Year unless a shorter time is specified. Wis. Stu.. Ann.
§48.355 (West Supp. 1982).

The agency, parent, guardian or custodian, child or court may move
for an extension of the order. The order may be extended pursuant to
a hearing before the judge. Wis. Stat. Ann. §48.365 (West Supp.
1982).

Coverage

Voluntary placements not included because they cannot exceed 6
months. Wis. Stat. Ann §48.63 (West Supp. 1982).

Procedural Safequards

When a child is placed out of the home, the judge must warn parents
of any grounds for tarmination of parental rights which may be
applicable. 1In addition, any written order placing the child out of
the home must specify the grounds for termination. Wis. Stat. Aan.
§48.356 (West Supp. 1962).

Hearing - An order may be extended only pursuant to a hearing before
a judge. Wis. Stat. Ann. §48.365(2) (West Supp. 1982).

Notice - Notice of a hearing to extend a dispositional order must be
given to the child or child's GAL or counsel and to the parent,
guardian, legal custodian and all parties present at the original
hearing. Wis. Stat. Ann. §48.365 (West Supp. 1982).

Report - A signed court report by the person ¢. agency primari’'y
responsible for service provision shall be filed containing a
statement as to the extent the disposition has been meeting the
objectives of treatment, care or rehabilitation as specified in the
judge's findings of fact; an evaluation of child's adjustment to
placement; progress made; anticipated future planaing for the child;
efforts made by all parties towards returning the child to parents;
including parental efforts to remedy factors contributing to transfer
of custody, and an explanation of why return home is not feasible.
Wis. Stat. Ann. §48.365(2)(b) (West Supp. 1982).

Any party may present evidence relevant to the issue of extension.
The appearance of the child may be waived by consent of the child,
counsel or GAL. Wis. Stat. Ann. §48.365(2)(c) (West Supp. 1982).

The judge shall make findings of fact and conclusions of law based on
the evidence. An order must be issued. If the court is unable to
hold a hearing on a motion to extend an order prior to its expiration
the court may extend the order for a period of not more than 30

days. Wis. stat. Ann. §48.065 (West 1979) (general provision).

Any decision of a juvenile court commissioner shall be reviewed by
the judge upon the request of any interested party. Wis. Stat. Ann.
§48.065 (West 1979) (general provision).

Coungel - Children alleged to be in need of protection or services,
may be represented by counsel at the court's discretion except
children 15 years or older may walve counsel. Wis. Stat. Ann. §48.23
(West Supp. 1982).
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If the petition is contested, the court may not place a child outside
child's home unless the child and non-petitioning parent are
represented by counsel at the fact-finding and subsequent hearings.
If the petition is not contested, the court may not place the child
outside child's home unless the child and non-petitioning parent a:e
represented by counsel at the placement hearing. The court may
appoint a GAL rather than counsel to represent a child under 12. A
child 15 years or clder and a parent may waive counsel. Wis. Stat.
Ann. §48.23 (West Supp. 1982).

At any time, upon request or on its own motion, the court may appoint
a GAL for the child or any party unless the child or party wishes to
retain counsel of party's own choosing. Wis. Stat. Ann. §48.23 (3)
(West Supp. 1982).

The court shall appoint counsel for any child alleged to be in need
of protection or services through neglect or physical or sexual abuse
or who is suffering emotional damage except that the court may
appoint a GAL for a child under 12 years. Wis. Stat. Ann. §48.23
(3m) (West Supp. 1982).

In any situation where the child or parent is entitled to
representation by counsel and it appears child and/or parent is
unable to afford counsel, the court shall refer the parent and/or
child to the authority for indigency determinations. wWis. Stat. Ann.
§48.23 (4) (West Supp. 1982).

Whenever a judge orders a child placed outside the home because the
child is in need of protection or services the judge shall orally and
the written order shall inform the parents who appear in court of any
grounds for terminating parental rights which may be appropriate.
Wis. Stat. Ann. §48.356 (West Supp. 1982).

luling

The parent, child gquardian, ot person bound by a disposition order or
the court on its own motion may request an ex*ensicn of the order.
Wis. Stat. Ann. §48.365 (West Supp. 1982).

All orders terminate at the end of one year unless the court corders a
shorter period of time. The agency, court, child, parent, guardian
or custodian may request an extension. The judge shall determine
which dispositions are to be considered fcr extensions. Wis. Stat.
Ann. §48.355(4): .365(4)~-(5) (West Supp. 1982).

Authority of Court

Following a hearing on extension of an order, the court may issue a
new disposition order placing the child out of the home. Wis. Stac.
Ann. §§48.355, .365 (West Supp. 1982).

Decision Required

VA e, .

The court shall make findings of fact and conclusions of law as to
extension of disposition. If an order is to be extended. the court
must issue a further dispositional order covering the agency
primarily responsible for services mandated, the name of any legal
custodian and placement, and the conditions necessary for the child
to be returned home, including changes in the conduct of the parent
or the child or the nature of the home. Wis. Stat. Ann §§48.355,
.365 (West Supp. 1982).

Any written court order which places a child outside child's home
shall notify the parents of the grounds for termination and parental
righté.f:w§s?(§yatt Ann. §48.356 (West Supp. 1982).
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WYOMING

Procedure

There is no review or dispositional hearing procedure specified in
Wyoming statutes.

Procedural Safequards

The court may appoint a GAL for a child who is a party if the child
has no parent, guardian or custodian appearing on chila's behalf or
if the interests o. the parent, guardian or custodian are adverse to
the child's best interests. Wy. Stat, 8§14-6-216 (1978) (general
provision).

At their first appearance, the court shall advise the child and
parent, guardian or custodian of their right to counsel ati every
stage of the proceedings, including appeal. The court will appoint
counsel for the child upon request if the child and child's parents,
guardian, custodian or other person responsible for the child's
support is unable to obtain counsel due to insufficient financial
means. The c' rt may appoint counsel “for any person when necessary
in the interest of justice.® Wy. Stat. §14-6-222 (1978) (general
provision).

A party to a proceeding under the juvenile court act is entitled to
remain silent and to confront and cross-examine witnesses, introduce
evidence, present witnesses, subpoena witnesses and issue of process

by the court to compel appearance of witnesses or the production of
evidence. Wy. Stat. §14-6-223 (1378) (general provision).
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